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FINAL REPORT
August23,2013
To:

Council in Committee of the Whole

From:

George Rust-D'Eye, B.A., LL.B., LL.M

Re:

Investigation of Report AG-13-09 - "Independence of the Auditor
General"

1.0

INVESTIGATION MANDATE

City Council, at its meeting held on May 21, 2013, was in receipt of Report AG-13-09
from the Auditor General. At that time, the Council instructed me to conduct a full
investigation into Report AG-13-09 "with the direction that a comprehensive report be
prepared clearly outlining the findings, conclusions and recommended actions judged to
be necessary in the best interest of the Corporation and the citizens of Oshawa".
This is that report.

1.1

SUMMARY OF REPORT AG-13-09

While the title of the report is "Independence of the Auditor General", and its purpose is
shown as "to propose a number of changes to support the independence of the Auditor
General, improve accountability and transparency and to bring the City into full
compliance with the Municipal Act, 2001", the substance of the report addresses at least
three general areas of subject matter:
(1)

proposed establishment of an Audit Committee and a revised multi-year audit
plan, and other administrative issues relating to the role of auditor, and
particularly the role of Auditor General, in the City Corporation;

(2)

a series of allegations of misconduct and improprieties by the City Manager
involving the role of the Auditor General, "threatening his independence";

(3)

related to the above two issues, calling into serious question the process through
which the City of Oshawa acquired property at 199 Wentworth Street East as
part of its development of its Consolidated Operations Centre.

Report AG-13-09 contained ten numbered attachments, five attachments referred to by
alphabetical letters, and a "supplementary to AG-13-09" setting out the Corporate Risk
Management Policy.
A copy of Report AG-13-09 (but not its attachments, a number of which are confidential
reports to Council), is Attachment 1 to this report. As mentioned, it is already a public
record.
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As noted above, a number of attachments to Report AG-13-09 were confidential reports
to the Council in Committee of the Whole. More recently, the Council decided to make
available to the public the following reports previously treated as confidential: CM-11-57,
CM-12-03, CM-12-30, CM-12-32, CM-12-51 and CM-13-29. A copy of Council's
decision is attached as Attachment 2 to this report.
In his Report AG-13-09, the Auditor General alleged that the City Manager "approved
confidential Reports CM-12-32 and CM-13-29 when he knew they excluded important
facts and contained both inaccurate and materially misleading information." He has
amended this to change that allegation to read "when he knew or ought to have known
that the reports in question excluded important facts and contained both inaccurate and
materially misleading information.".
This amendment was initiated during my interview of the Auditor General on
August 7, 2013, after I had pressed him for any facts or corroborative information to
support his allegations of serious misconduct by the City Manager, amounting to
suggestions of fraud, deceit and breach of his responsibilities, and which led to the
initiation of an investigation by the Durham Regional Police into that allegation, made
twice in Report AG-13-09. The Auditor General also corrected the second such
allegation. The Auditor General's memorandum of August 9, 2013 amending his Report
AG-13-09, is attached as Attachment 3 to this report.
In my opinion, this is a very substantial change to the position previously taken by the
Auditor General. The previous allegation that the City Manager had knowingly misled
the Council and provided false information to it, amounted to an allegation of deceit or
fraud, potentially constituting a criminal offence. In fact, the Auditor General's report did
lead to a police investigation involving this issue.
1.2

CHRONOLOGY OF IMMEDIATE EVENTS LEADING TO REPORT AG-13-09
AND MY INVESTIGATION

Auditor General provided
his two appraisal reports to
Council

March 20, 2013

March 20, 2013

March 26, 2013

Council Meeting

Adoption of Report
CM-13-29
Appraisals provided to
Council
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Executed agreements to
amend agreement of
purchase and sale to
reduce price from $6.3 to
$5.9 million and make it
conditional upon the City's
acquisition of 945 and 1001
Ritson Road and to provide
the City with a right of first
refusal

March 28, 2013

April 22, 2013

A letter from the Auditor
General to Tom Hodgins

April 23- 24, 2013

Re. Real Estate functionpolicy for acquisition and
disposal of land
Correspondence between
Auditor General and the
Province of Ontario, MMAH

April 28, 2013

Article in Oshawa Express

Good summary of process
of evaluation of 199
Wentworth

April 29, 2013

Council meeting

Public statement by
Councillor Wood

May 2, 2013

City Manager email to
Council

Confidential information
leaked to press

May10,2013

Request that Auditor
General be authorized to
investigate the property
purchase including
appraisals and assessment

May 16, 2013

Report AG-13-09

May17,2013

Email by City Solicitor to
City Clerk
Copies to senior staff

Re. potential privacy breach
in Report AG-13-09 re: two
former members of staff

May 21, 2013

Council Meeting

Receipt by Council of
Report AG-13-09

May 21,2013

City Council

Appointment of GHR to
conduct investigation
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May 24,2013

Oshawa Express report

Detailed chronology of
events

June 3, 2013

Draft Report

Re. Possible renewal of
Auditor General contract

June 10, 2013

City Council

Council decision to make
public Reports CM-11-57,
CM-12-03, CM-12-30,
CM-12-32, CM-12-51,
CM-13-29

June 24, 2013

Investigator Report

GHR Interim Report to
Council

1.3

THE PROPERTY SUBJECT-MATTER OF THE TRANSACTION

The process of review by the City Council of plans for the Consolidated Operations
Centre, is summarized in Draft Report AG-09-06, dated July 8, 2009, a copy of which is
Attachment 1 to Report AG-13-09. It shows the City evaluation of its operational needs
commencing with the hiring of Giffels in September 2003, to prepare a draft Operational
Needs Analysis.
This was the first in a series of reports and documents leading to implementing
Council's decision to replace its operations sites with a Consolidated Operations Centre.

2.0

OUTLINE OF MY INVESTIGATION

I commenced my investigation into this matter on Wednesday, May 22, 2013. Although
the Council, in its mandate to me (Attachment 4), conferred upon me, for the purposes
of my investigation, the powers and duties of an integrity commissioner, at no time did I
find it necessary to exercise such power or use any other coercion or incentive to obtain
information from staff. To the contrary, I am satisfied that City staff has cooperated in
every way possible with the investigation whenever I have called upon them to do so.
In my Interim Report to Council (Attachment 5), I set out the steps taken in my
investigation, including my particular appreciation of the work of the City Clerk and her
staff, in providing full cooperation and assistance to me, which continued leading up to
and including the preparation of this report.
In view of the comprehensive and generalized allegations made by the Auditor General
in Report AG-13-09, my investigation into them has turned into a massive project which,
if I were to address every allegation and every transaction associated with the actions of
individuals, could well last several more months, in addition to the three months of time
which I have already spent investigating this matter.
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In addition to my obtaining and reviewing a massive amount of documentation, I also
conducted interviews with members of staff most involved in the decision-making
process which led to the production of the reports referred to by the Auditor General,
and other reports and correspondence leading to the decisions of Council to which he
refers.
Later in this report, I have provided a list of members of City staff whom I interviewed in
the course of my investigation. I conducted more than one interview with the Auditor
General, the City Manager, and the Commissioner, Development Services.
At my request, the City Clerk assigned members of her staff to attend at the interviews,
and to provide to me general notes of each of the interviews, which has been done.
While not purporting to be verbatim transcripts of the questions and answers in every
case, these discussion notes have been of considerable assistance to me in my
investigation and the drafting of this report.
Once again, I wish to express my appreciation to and thank the City Clerk, the Manager,
Support Services and the Committee Co-ordinator, for their prompt and efficient
assistance. to me in arranging and attending the interviews and providing me with the
discussion notes at the earliest possible time after their completion.
As I recently pointed out to the Auditor General, I have not reviewed every document
contained in the 27 boxes of material together with a substantial number of three-ring
binders, which have been provided to me by the various municipal officials and
departments involved, nor will I be able to interview every individual whose actions or
alleged conduct may be relevant to the broad scope of the statements, allegations and
fact situations referred to or contained in the Auditor General's Report AG-13-09. The
Auditor General has already advised me that he believes my investigation is
"significantly incomplete" by reason of that fact.

3.0

Comprehensive Chronology

The following is a more comprehensive summary of the dates of the principal acts and
transactions leading up to this report:
Date

Documentation

Nature of Action Taken

April 6, 1998

By-law 33-98

Establishes position of City Manager
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May 27,2004

Employment Agreement

October 24, 2005

Employment Agreement between the
City and Bob Duignan, confirming his
employment as City Manager/Chief
Administrative Officer, effective
February 23, 2004, effective for a
period of 5 years and automatically
extended for one 5-year period unless
terminated in accordance with the
agreement
City Council approved in principle the
establishment of an Auditor General
(henceforth "AG" position)

January 22, 2006

ABCS-06-09

February 6, 2006

Adoption by Council of
ABCS-06-09

August10,2006

Employment Contract

Form of "Memorandum of Agreement"
Between Ronald C. Foster "employee"
and the City of Oshawa - commencing
September 5, 2006 for a three-year
period [see further agreement of
employment for a fixed term of 3
years]. Although this document is
signed by the City Manager, I have not
found any record of its having been
approved by any specific by-law or
formally executed on behalf of the City
of Oshawa.

March 19, 2007

Report CM-07-16

Council approval of purchase of Cullen
Miniature Village

July 8, 2009

Draft form of proposed
"Report AG-09-06" never
provided to the Council or
adopted by Council

Review of plans for the Operations and
Environmental Services Centre

October 14, 2009

AG-09-07

Audit of Economic Development
Services Branch

Confirms position of AG and
establishes duties of AG
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April 26, 2010

AG-10-06

Extension of Contract of Auditor
General

May 3, 2011

Report AG-11-05

Duties of Auditor General

November 7, 2011

Report AG-11-13

Corporate Risk Management Policy
and Process

January 12, 2012

Report CM-12-03

Proposed Redevelopment of Works
and Transportation Operations Centre

June 25, 2012

Report CM-12-30

Potential Acquisition of Land (re:
199 Wentworth and 945 Ritson)
-Property has been appraised at
$6 million;
-A short window of opportunity is
available;
-Staff have since learned that offers
have been made to purchase and
lease parts of 199 Wentworth;
-Staff proposes $6.3 million (within 5%
of the appraised value);
-City has been considering the
replacement of its operations depot
since 1997- chronology attached;
-A review based on established criteria
has identified a clear leader as the
combined properties of 945 Ritson
Road and 199 Wentworth;
-Discussion of the importance of the
site and unique qualities and necessity
requiring immediate acting to acquire;
-199 Wentworth is being aggressively
marketed and has attracted inquiries;
-Currently listed for sale at $6.5 million;
-Independent appraisal will be
conducted;
-Property is being aggressively
marketed - to avoid losing this property
to another potential offer it is important
for staff to have the authority to begin
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negotiations immediately;
-Property currently listed for sale at
$6.5 million;
-Note: this report, like Report
CM-13-29, deals with not only
199 Wentworth Street East but also
property at 945 Ritson Road South,
immediately to the east.
July 13, 2012

Email from Durham
College to Steve Babor,
the listing agent for
199 Wentworth Street
East

Durham College agrees to reduce the
asking price from $6.5 million to $6.3
million, subject to agreement on the
conditions of the offer and approval of
the College's Board of Governors.

July 17, 2012

Email from AG to City
Solicitor expressing
concerns as listed

AG had engaged PVCI to conduct a
peer review of the appraisal prepared
by Lack Realty Appraisers and listing
concerns:
-Significant increase in estimated
market value from the draft to the final
Lack appraisal ($5.51 million vs. $6.01
million);
-The direct involvement of City staff in
identification of additional
benchmarked properties to be included
in the preparation of the updated
appraisal;
-Potential for the independence of the
appraiser to be compromised;
-Senior managements' desire to
acquire the property for the depot;
-Assurances provided to the realtor for
the Vendor that staff would recommend
$6.3 million to Council less than one
hour after the City had been notified
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July 18, 2012

AG comments as
Attachment 3 to Report
CM-12-32

Agreement by the Auditor General with
staff recommendations, having outlined
appraisal reports and the subjectivity
involved in estimating market values
for unique properties such as
199 Wentworth Street East "What's
more important is that the Vendor has
been asking $6.5 million for the
property and is entertaining other
competing offers"

July 18, 2012

Email from David Potts to
Craig Kelly with cc's to
Jag Sharma, Cindy
Symons-Milroy, Chris
Harper, Kelly Gravelle and
theAG

City Solicitor questions the process by
which the proposed purchase price
went from a draft appraisal report
estimating a value of $5.1 to $6.3
million.

July 23, 2012

Report CM-12-32

Dealt with by Council and adopted
Conditional Agreement of Purchase
and Sale

July 23, 2012

August 2, 2012

Public notice by Jag
Sharma

Public confirmation that the City is
investigating the purchase of
199 Wentworth

September 17, 2012

Email from Auditor
General to Tom Hodgins

Suggested weaknesses and problems
in acquisition of 199 Wentworth, similar
to those set out above
IPM Report re: Deficiencies

October 2, 2012
October 3, 2012

Report CM-12-43

Authorized $35,000 more for due
diligence

October 16, 2012

Golder Report

Peer Review of Environmental Reports
re: 199 Wentworth

October 19, 2012

Letter from Auditor
General to Tom Hodgins

Re: Alleged weaknesses in appraisal
process

November 16, 2012

Email from Auditor
General to City Manager

Re: Two former members of staff

November 20, 2012

Emails from City Solicitor
to Michael Shatil

Re: Draft Report CM-12-51

Page 9 of 52

November 26, 2012

Report CM-12-51

Advice of progress on
199 Wentworth/good summary of work
to date

January 24, 2013

Report CM-13-13

Core Service Review

February 22, 2013

Email from City Solicitor to
Team Members

Re: Possible $500,000 Abatement to
Purchase Price

February 22, 2013

Email from Assistant City
Solicitor to Ronald
Kitchen, Solicitor for
Durham College

Re: Suggesting a purchase price of
$5,395,000

March 6, 2013

Letter from Kitchen to City
Solicitor

Re: Purchase Price - $5.8 million if
closing by March 28 - otherwise $6
million

March 14, 2013

Communication by AG

Issues re: Auditor General and Sharing
of Services with Clarington

March 15, 2013

Report CM-13-29

Progress Report re: Purchase and
Agreement of Purchase and Sale
-Abandon 3 acres of 945 Ritson;
- Proceed with acquisition of
199 Wentworth;
- Parcels "tied up";
- Staff authorized to waive conditions;
- Right of first refusal;
- Unless okay by April 8, Durham
College will remarket;
- Reduced purchase price by
abatement of $400,000
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4.0

SUBJECT MATTER OF REPORT AG-13-09

City Council, at its meeting on May 21, 2013, was in receipt of a report, entitled
"PUBLIC REPORT" from the Auditor General, stating as its subject matter:
"Independence of the Auditor General".
This nine-page report dealt with a number of issues:
•

recommending the establishment of an Audit Committee;

•

recommending the adoption of a revised multi-year audit plan;

•

recommending the provision of information and education to City Council;

•

allegations involving alleged improper or inappropriate conduct by the City
Manager;

•

allegations respecting the transaction whereby the City acquired property known
as 199 Wentworth Street East ("the property")

In his report, the Auditor General explicitly or implicitly makes negative criticism of
actual or alleged:
•

conduct of the City Manager;

•

conduct of other staff;

•

actions taken by Council;

•

conduct of the transaction by which the City acquired the Cullen Garden
Miniatures;

•

transactions involving the acquisition by the City of 199 Wentworth Street East
for a Consolidated Operations Centre;

•

the role of senior staff, including the Auditor General, involved in the acquisition
of 199 Wentworth Street East, including the:
•

Auditor General, Ron Foster;

•

City Clerk, Sandra Krane;

•

City Manager, Bob Duignan;

•

City Solicitor, David Potts;

•

Commissioner, Community Services, Jag Sharma;

•

Commissioner, Development Services, Tom Hodgins;

•

Director, Economic Development Services, Cindy Symons-Milroy;

•

Director, Facilities Management Services, Michael Shatil;

•

Director, Finance Services, Nicole Pincombe; and,
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•

Mayor John Henry.

In the course of my investigation, I interviewed Mayor Henry and each of the members
of staff listed above. I interviewed the Auditor General and City Manager three times.
Both the content of Report AG-13-09 and the manner in which it was presented to the
Council and to the public, have posed to me, issues of concern, including:
•

the fact that the Auditor General decided to make the report a "PUBLIC
REPORT", with the result that all the allegations contained in it were immediately
published to the public and the press;

•

that the report contains a number of serious allegations of misconduct and
improprieties against the City Manager and other identifia.ble members of staff;

•

that the Auditor General calls into question actions of Council and staff involving
transactions already completed, raising doubts about the past and present
economic management of the City;

•

that the Auditor General waited until the transactions had been completed, and
the Council was no longer in a position to act on his complaints, even if
substantiated and corroborated;

•

that the Auditor General concentrated his criticism on the City Manager as an
individual, despite the fact, the transactions in question involved a large number
of senior staff members, including the Auditor General himself, and Council;

•

the report was brought forward without prior notice to, or consultation with, the
City Manager and most of the other individuals involved, and provided very short
notice to those affected by it;

•

that the Auditor General suggested that he had received input from the Director
of the Local Government Policy Branch, Ministry of Municipal Affairs and
Housing, who in fact had not been shown a draft of the report or knowingly had
any input into it, and whose "input" consisted simply of routine correspondence
referring to the relevant legislation in general terms;

•

the suggestion that the Auditor General has "legislated responsibilities [which]
overlap those of the Chief Administrative Officer and Treasurer to assist Council
with holding these administrators accountable for their duties under the Act";

•

the suggestion that "Council has an obligation to ensure that the Auditor General
can perform his duties in an independent manner without fear of reprisal or other
limitations which might impair his ability to fulfill his/her responsibilities under the
[Municipal Ac~";

•

preoccupation in making his report a "PUBLIC REPORT", despite the fact that it
made reference to personal conduct and sensitive information involving
identifiable individuals;
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•

the suggestion that the Council does not have the legal power to reduce the
responsibilities of the Auditor General;

•

innuendos and ambiguous suggestions that the City moved with undue haste in
completing the transaction for the acquisition of 199 Wentworth Street East;

•

pre-occupation with the role of appraisers and appraisals involving the evaluation
of the property without regard to the uniqueness of the property and to the City
and the City's necessity in acquiring that property in order to implement its plans
for a Consolidated Operations Depot;

•

general criticism, without supporting particulars, of the exercise "of due diligence
by staff";

•

the conclusion that "the City does not have a consistent process for appraising
property for acquisitions and disposals", in a context in which such a policy had
already been initiated, and almost completed, with the policy in question coming
into effect as of July 1, 2013;

•

suggesting improprieties by the City Manager which suggested fraud, deceit or
even possible criminal conduct, involving the alleged provision of "inaccurate
materially misleading and selective misinformation" to Council [an allegation from
which the Auditor General very recently resiled in amending his Report
AG-13-09];

•

attributing to the Mayor and members of staff inappropriate or improper
motivations, in a context in which there is no evidence to support the conclusion
that they acted otherwise than in the public interest and the interest of the City
Corporation;

•

the conclusion that staff had brought about a flawed process through which the
property at 199 Wentworth Street East and the Cullen Miniatures were acquired,
a content in which, in fact, the staff acted appropriately in bringing forth
information and recommendations to the Council, and the Council acted within its
powers and appropriately, acting upon such recommendations;

•

the criticism by innuendo of staff and Council suggesting improper motivations for
explainable administrative actions which in no way compromised the integrity of
the process;

•

the provision of analysis and opinions far outside the proper role of the Auditor
General;

•

preoccupation with issues involving the conduct of the appraisal process, and
suggestions of undue haste in Council decision-making by reason of the
saleability of the property and the actual or perceived interest of other
prospective purchasers or lessees of all or part of the property; and,

•

raising issues and allegations concerning actions and decisions upon which, at
the time they occurred, he signed off and supported in writing and which he could
have raised at the time they occurred, but didn't.
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5.0

METHODOLOGY

The Council's decision to instruct me to make a full investigation of Report AG-13-09
was made on May 21, 2013. Since that time I have devoted most of my working hours
to the production of this report.
In accordance with the instructions of Council, I provided to the Council my Interim
Report dated June 20, 2013, a copy of which, as noted above, is attached as
Attachment 5 to this, my final report.
The investigation has proven to be a far more massive undertaking than first might have
been anticipated. Following Council's direction, and my suggestion, the various
departments of the City involved in the transactions and proceedings in question have
provided their records to me, involving ultimately 27 full boxes of written documents, as
well as a large number of binders full of information potentially relevant to my inquiry.
Once again, I congratulate the City and its staff for full, accurate and comprehensive
indexed record-keeping, which has greatly assisted in my investigation.
This investigation, which could well take many more months to complete if I were to
provide a complete analysis of every issue raised and every allegation suggested by the
Auditor General, was carried out strictly in accordance with the terms of reference
provided to me by the Council.
In addition to the large amount of material provided to me at the commencement of my
investigation, I have continued, throughout the three and half months since commencing
my inquiry, to receive, on virtually a daily basis, further documents, information and
communications, all of which I have reviewed and taken into consideration in the
preparation of my report.
Once again, I wish to thank and congratulate the City Clerk and the Manager, Support
Services for their helpful and valuable responses to my ongoing requests for further
information and assistance relevant to my work.
I believe that I have received full cooperation from all staff, and that I have received
sufficient information to enable me to present this report to Council.
I, of course, take full responsibility for my investigation and this report.
As mentioned above, this investigation, if expanded to include every issue raised by
Report AG-13-09 and the mass of documentation and information which I have received
could have involved interviewing a substantial additional number of current and former
members of staff, and members of Council in addition to the Mayor. However, I have
attempted to adhere strictly to the terms of reference and instructions provided to me by
the Council and accordingly have restricted the scope of my investigation to interviewing
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the senior members of staff directly involved in the actions and transactions which are
the subject matter of Report AG-13-09, and reviewing relevant documentation.
I have therefore not had the opportunity, nor the time (for which the City is paying), to
pursue every issue, question every individual, or provide comprehensive analysis, in
relation to every potential subject matter raised by Report AG-13-09 or by my
investigation itself.
In summary, I believe that I have conducted the interviews and reviewed the documents
necessary for the completion of this report and for compliance with the terms of
reference established by the Council in directing this investigation.

6.0

THE TRANSACTION TO ACQUIRE 199 WENTWORTH STREET EAST

The property known as 199 Wentworth Street East consists of 4.39 acres at the
southwest corner of Wentworth Street East and Nelson Street immediately to the east of
the property at 945 Ritson Road South, which in turn is kitty-corner from the other
properties ultimately involved in the City's acquisition of land and the establishment of
its Consolidated Operations Centre.
The property contains an office building of 45,000 square feet and warehouse buildings
containing a total of 42,000 square feet.
Until its acquisition by the City, the property was owned by Durham College (referred to
from time to time in this report as "the Vendor").
On June 21, 2012, Durham College listed the property for sale at an asking price of
$6.5 million, which the Vendor maintained throughout, until the negotiation of an
approved purchase price of $6.3 million, in accordance with Council's adoption of
Report CM-12-32 on July 23, 2012.
It appears that a previous City staff proposal of $5.8 million was turned down by
Durham College.
Ultimately, the City and Durham College agreed to an abatement to the $6.3 million
purchase price in the amount of $400,000, arising out of reported information involving
deficiencies in the building, resulting in a final purchase price of $5.9 million as
approved by City Council at its meeting held on March 20, 2013 by its adoption of
Report CM-13-29.
It is the above two reports adopted as amended by the Council, which are the principal
subject matter of the allegations by the Auditor General that City Council had been
provided false, misleading, inaccurate and/or selective information by its City Manager.
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The terms ultimately agreed upon by the City and Durham College included making the
entire transaction conditional upon the City's acquisition of the adjacent site at
945 Ritson Road South (5 acres) and the site at 1001 Ritson Road South, of 2 acres.
In the Reports, 199 Wentworth Street East is referred to as Parcel 1, the part of
945 Ritson Road South, acquired, as Parcel 2A and the site at 1001 Ritson Road South,
also acquired, as Parcel 3.
It is noted that the project budget for the City's establishment of the Consolidated
Operations Centre was fixed by Council at $25 million, $8.8 million which was financed
by the issue of debentures. I do not deal in this report with the financing of the project
other than to note that at all times the staff acting on behalf of the City took into
consideration the $25 million allocated by City Council for the establishment of the
Consolidated Operations Centre.
The full documentation of the transactions in
question, involving many boxes of written documentation, support the conclusion that
the City Manager and other City staff acted throughout in accordance with the City's
Community Strategic Plan, Corporate Risk Management Policy and Process and
appropriate environmental assessment practices. They exercised proper due diligence
at all times.
The process followed by the City and its Council and staff leading to the City's
acquisition of 199 Wentworth Street East is an extremely long and complex one, fully
documented in the large number of documents provided to me.
Probably the most useful summaries of the process are contained in the Project
Chronology, which is Attachment 1 to Report CM-12-30 provided to the Council at its
meeting held on June 25, 2012, the Consolidated Operations Centre Fact Sheet
provided to me by the City Manager, and the list of reports contained in Draft Report
AG-09-06 prepared by the Auditor General on July 8, 2009, a report which, as stated by
the Auditor General in his Report AG-13-09, was not provided to the Council.
The following are documents in the City's files, which I found useful and relevant in the
conduct of my investigation and the preparation of this report.
July 8, 2009

Draft AG-09-06

October 27, 2011

Report CM-11-57, Proposed Redevelopment of the Works and
Transportation Operations Centre on Ritson Road South Request for Funding for Design Services

June 25, 2012

CM-12-30 Potential Acquisition of Land presented to Council at
its meeting held on June 25, 2012

July 18, 2012

Confidential Report CM-12-32: Proposed Acquisition of Land
provided to Council at its meeting held on July 23, 2012
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November 26, 2012

Report
Confidential
November 30, 2012

CM-12-51

March 15, 2013

Confidential Report CM-13-29, provided to Council at its
meeting held on March 20, 2013

March 28, 2013

Consolidated Operations Centre Fact Sheet provided internally
to Council and staff

received

by

Council

The latter three reports referred to were all signed by the City Manager and the
Commissioner, Community Services Department. It is Reports CM-12-32 and
CM-13-29, which are alleged by the Auditor General in his Report AG-13-09, to contain
inaccurate and materially misleading information.
7.0

The Uniqueness of 199 Wentworth Street East and the Necessity for Its
Acquisition by the City

The Auditor General, in his Report AG-13-09 and in my interviews with him, does not
appear to seriously question the unique nature of the property at 199 Wentworth Street
East or that it was necessary for the City to acquire that property as an integral part of
the establishment of a Consolidated Operations Centre.
Most of the senior staff whom I interviewed, and who responded to my questions on this
point, appear to agree that the acquisition of 199 Wentworth Street East was not only an
integral part of the establishment of a Consolidated Operations Centre by the City, but
that purchase or lease of that property or any part of it to a third party would have led to
the scuttling of the entire project, due to the unique nature of the property and its
relationship to other properties being acquired by the City.
These two fundamental conclusions, which I accept as having been supported, may
have also had an impact on the position of the Vendor, Durham College, and on the
negotiating positions of both Durham College and the City, in the negotiations which led
to the acquisition of the property for a purchase price of $5.9 million, issues which I will
deal with below.
My interviews with staff involved in the transaction, including the Auditor General, have
' referred to a number of factors and characteristics relating to 199 Wentworth Street
East leading to the conclusion that it is a unique property necessary for acquisition by
the City for its Consolidated Operations Centre. These include the following (not listed
by priority of importance):
•

the City has been considering the replacement of its operations depot since 1997
(outlined in Attachment 1 to Report CM-12-30);
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•

in 2010, the City completed a Class Environmental Assessment which concluded
a new operations centre should be built on the then-current Ritson Depot site
along with the adjacent parcel at 991 Simcoe Street, which had been purchased
by the City;

•

a review of locations, based on established criteria focusing on cost,
consolidation, geography and timing, identified a clear leader for a proposed
operations centre on the combined properties at 945 Ritson Road South and
199 Wentworth Street East;

•

as of June, 2012, it was reported that the City was continuing to spend funds on
existing facilities to keep them operating safely, expenditures which would be
largely thrown away if the City decided to leave or replace those facilities;

•

in Report CM-12-30, staff estimated that an expenditure of approximately
$200,000 was required immediately and an additional $700,000 would otherwise
need to be spent on the Ritson Depot over the next five years;

•

a Facilities Condition Audit completed in 1997 by Hershfield identified significant
deficiencies in all of the City's operations depots;

•

staff had also identified environmental, health and safety risks and operational
inefficiencies associated with continuing operations within the existing
de-centralized operations depot;

•

vehicle accessibility; and also zoning were also important positive factors - the
subject property is zoned "select-industrial", with additional designation of
general-industrial;

•

it is unique and an advantage to the City to have an office complex at the front
end and a warehouse attached to the back-end, being connected, and not two
independent buildings.

7.1

ADVANTAGES OF THE SITE AT 199 WENTWORTH STREET EAST
REFERRED TO IN REPORT CM-12-30- MEETING DATE JUNE 25, 2012

•

The 4.4 acre property at 199 Wentworth Street East includes a relatively new
building, upon which Durham College had expended a considerable amount of
funds (estimated at $8 million);

•

The office space can be reconfigured to suit the City's needs relatively easily;

•

Warehouse space could be used for fleet services and some vehicle/equipment
storage;

•

The advantages of the site combined with the nearby sites already in City
ownership are:
•

"least costly alternative by a significant margin;

•

existing buildings can
avoidance;

be

repurposed

to

achieve significant cost
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•

the site is available immediately;

•

more functions can be consolidated than on other smaller sites;

•

modern high-tech furnished office space with
accommodate staff from City Hall;

•

warehouse space that can be repurposed for City uses;

•

very close to the existing depot site and Parks/Farewell. The Ritson
Depot and the recently purchased adjacent property are available for
continued use for seasonal and material storage and increased functional
consolidation;

•

staff can begin using this site sooner than any of the other options, due to
the presence of existing buildings;

•

earlier occupancy will avoid costly repairs and health and safety
improvements on the Ritson, Wilson or Farewell sites; and

•

would provide operational savings (rent) of approximately $65,000 by
relocating from the Conant and Wilson facilities."

sufficient space to

•

It was reported that "199 Wentworth Street East is being aggressively marketed
and has attracted inquiries";

•

199 Wentworth Street East and 945 Ritson Road South could, along with the two
nearby properties already in City ownership, be redeveloped for the City's use at
a cost not to exceed $25 million phased over a number of years. "This is
considered affordable in the City's Draft Financial Strategy."

•

The land, taken as a whole, could accommodate Roads, Traffic, Fleet, Waste
and Parks. The Materials Testing Lab and other Community Services staff could
be relocated to this facility from City Hall. These two properties, along with the
existing Ritson Road and Simcoe Street sites as well as Farewell Street, total
approximately 29 acres and would meet the City's future projected needs;

•

Geographic location - south of optimal location for service delivery;

•

The property is available immediately, which minimizes costs required to be
spent on older facilities and achieves savings in the earliest time frame;

•

The site is consistent with the 2009 direction to staff to pursue a "budget depot
on a brownfield site";

•

"The combination of office space, reusable warehouse space and additional
adjacent lands available for purchase is a unique opportunity. It would be very
difficult to find a similar combination of properties should the City not be able to
acquire these properties.";

•

The City's interests were protected by the recommendation that the Agreement
of Purchase and Sale be conditional on the following:
•

"the total purchase price for both properties is not to exceed $8.2 million;

•

Council's approval of a funding envelope for the project;
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•

free of soil contamination;

•

satisfactory negotiation of a deposit, potentially non-refundable, should the
City not proceed;

•

geotechnical soil conditions;

•

building condition audit;

•

functional and conceptual design;

•

acquisition of both properties; and other conditions to be outlined by the
City Manager and the City Solicitor."

Agreement of Purchase and Sale
•

The report concluded by emphasizing: "the listed property at 199 Wentworth
Street East is being aggressively marketed. To avoid losing this property to
another potential offer it is important for staff to have the authority to begin
negotiations immediately.";

•

It was also stated that: "Moving ahead with this project will:
•

avoid continuing repair and health and safety improvement costs at the
Ritson, Wilson and Conant locations estimated at over $700,000 over the
next five years;

•

avoid rent for the Wilson site of approximately $65,000 per year as well as
other operational efficiencies yet to be quantified. These funds could be
redirected to support the project cost;

•

facilitate the operational efficiencies associated with consolidation of
several functions."

•

"Moving forward with this project will allow the City to be 'shovel-ready' should
opportunities that may assist the City in financing this project become available."

•

It is noted that, as with other significant reports which led to the acquisition of the
property, Report CM-12-30 was the result of extensive consultation, discussion
and meetings among staff, and extensive review of the past, current and
desirable future, by the City, of its operations.

•

Attached to Report CM-12-30 was the Report dated June 20, 2012 by the Auditor
General, in which he states:

"I have read report CM-12-30 'Potential Acquisition of Land' and the related
attachments and support the recommendations of staff.
As noted by staff, there are a number of risks and inefficiencies associated
with continuing to operate within the existing decentralized operations
depots, some of which are near the end of their useful lives.
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As I have not seen the Financial Strategy, which will be the subject of a
separate report to Council in the near future, I am relying on the Treasurer
who is of the opinion that the estimated cost of $25 million for this project
can be managed along with the City's other priorities."
Report CM-12-32
•

It was noted that "The recommended sites provide the best opportunity for the
City to realize a consolidated depot at the lowest cost. In comparison, other
alternatives would cost more than double the identified development costs and
would result in a depot with far less consolidated services.";

•

It was also confirmed that "The current Ritson depot facility is deteriorating
exponentially requiring ever-increasing costs just to maintain the facility to a
reasonable standard. The majority, if not all, of the resulting issues have
environmental and/or health and safety implications which will need to be
addressed quickly if an alternate facility is not found.";

•

It was also recommended that, in accordance with the Agreements of Purchase
and Sale, it would be necessary that the City carry out the required work to
confirm suitability and feasibility of the properties for the operations centre project
through soils and environmental testing, building condition audits and design
investigation. For that purpose, staff and Council sole-sourced the coordination
of that due diligence analysis to Independent Project Managers (IPM). It was
noted that IPM had been the Project Manager for Durham College's repurposing
of the site originally, which improved its qualifications to handle the due diligence
analysis.

Report CM-12-51 dated November 26, 2012 Presented to Council at its Meeting Held
on November 30, 2012
•

In this report, the City Manager and Commissioner, Community Services advised
Council of their progress to date in the due diligence investigation of the projects
at 199 Wentworth Street East and 945 Ritson Road South pursuant to the
conditions of the Agreements of Purchase and Sale;

•

The due diligence investigation and report to Council included input from Golder
and Associates, (which provided a mitigation plan and recommended the City
undertake an additional borehole investigation with focus on the property line and
a Screening Level Risk Assessment);

•

An environmental report prepared by Gibson Associates was provided by the
Vendor of 199 Wentworth Street East;

•

In its peer review of the Gibson report, Golder concluded that the risk that
contaminated soils remained on site was low;

Page 21 of 52

•

It was reported that staff from Parks and Environmental Services, Works and
Transportation Services, and Facilities Management Services had working
meetings with IPM and KNY Architects leading to agreement that the following
elements and features would be encompassed by the new depot program:
•

"35,000 sq. ft. of office and storage space including showers and locker
room facilities;

•

Over 50,000 sq. ft. of renovated and new garage and fleet maintenance
space;

•

A 25,000 sq. ft. salt dome;

•

20,000 sq. ft. of unheated (canopy) storage for both Works and
Transportation Services, and Parks and Environmental Services;

•

Storage bunkers for outdoor material storage;

•

New fueling stations and storage tanks;

•

A weigh scale;

•

A new vehicle wash bay; and

•

A waste transfer station for Parks operations."

•

It was once again concluded that: "Relocating staff to 199 Wentworth Street East
is a cost-effective solution when compared to the option of renovating and
expanding the existing depot buildings at 894 Ritson Road South, or when
compared to the cost of constructing new facilities at the Ritson and Simcoe
properties, estimated in January of 2012 to result in an overall project cost of $35
million. This would still require the retention of the Wilson Road Refuse depot
and provide no relief to the Farewell depot which is currently at capacity."

•

In summary, the report concluded that "By pursuing the new depot, the City's
total hard operational savings are currently estimated at $325,000 per year."

•

The Auditor General's note attached to Report CM-12-51 stated:
"I have read report CM-12-51 'Proposed Acquisition of Land' and have
discussed it with staff. My preliminary analysis of the conceptual design
and project cost estimate did not identify any concerns. Given the potential
for significant environmental contamination to exist on the two sites and
the potential remediation costs required to satisfactorily address such
contamination, I support staff's recommendation to proceed with the
additional investigations as outlined in the report."

Report CM-12-32 dated July 18, 2012 - Proposed Acquisition of Land Presented to
Council at its Meeting of July 18, 2012
•

It was this report that led to the Council's authority for the Mayor and Clerk to
execute Agreements of Purchase and Sale for the property, as well as the Ritson
Road property, consistent with the terms and conditions outlined in the summary
of Purchase and Sale Agreements attached to the report. Authority was also
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provided for the due diligence work to be performed necessary to satisfy the
conditions set out in Agreements of Purchase and Sale;
•

The Auditor General, in his Attachment to Report CM-12-32 dated July 18, 2012,
having addressed issues of evaluation of the purchase price, to be dealt with
below, advised:
"As noted by staff, there are significant financial and environmental as well
as health and safety risks associated with continuing to operate within the
existing decentralized depots, some of which are near the end of their
useful lives. Alternative sites that are available to the City for a
consolidated works depot with one satellite at Howden Road are
significantly less attractive. For these reasons and other operational
benefits associated with the properties subject to acquisition, I agree with
staffs recommendations."

Report CM-13-29 "Proposed Acquisition of Land", dated March 15, 2013, Received by
Council at its Closed Meeting Held on March 20, 2013
•

By this report, the staff recommended, and Council decided, to proceed with the
potential acquisition of land as set out in the report, including 199 Wentworth
Street East, as well as Parcels 2A and 3, all within the authorized project budget
of $25 million;

•

This key report and decision-making built upon and confirmed the previous work
and staff reports confirming the uniqueness of the property and the necessity for
its acquisition as an integral part of the Consolidated Operations Centre project.
This led to the necessary corollary proposal to make the acquisition of the
property conditional upon the successful purchase of the other two sites referred
to in the report.

Conclusion as to Uniqueness of 199 Wentworth Street East and the Necessity for the
City's Acquisition of It
The foregoing sets out some of the key information contained in the various reports
placed before the Council and considered by it in 2012 and 2013 relating to the
proposed acquisition of 199 Wentworth Street East as part of the City's Consolidated
Operations Centre.
The substance of the information specified above relating to the uniqueness of
199 Wentworth Street East was confirmed and supported by all of the individuals whom
I interviewed in the preparation of this investigation and report.
Also, as mentioned, most of the senior staff involved in the project recognized and
accepted the conclusion that failure by the City to acquire the property, which could be
the result if some other prospective purchaser or lessee were to purchase or lease all or
part of the property, would frustrate, and probably put an end to, the project as a whole.
Page 23 of 52

It is noted that the Auditor General, in his note attached to each of the most significant
reports supporting the project, himself expressed support for the recommendations of
staff, without exception or qualifying language suggesting any hesitation in his mind with
what was being proposed.
I would conclude, for these reasons, that the City was not simply a "willing buyer",
phraseology relevant to appraisal conclusions, but a "necessitous buyer" which
essentially had no reasonable alternative not to purchase 199 Wentworth Street East,
with considerable risk of ongoing loss and operational costs if it failed to do so.
These elements of uniqueness and necessity, which, in all likelihood, would have been
known to Durham College, would also, it is reasonable to conclude, have played a role
in the position of Durham College in holding out for $6.5 million until, through a
negotiated process, it finally agreed to sell to the City for $5.9 million, still higher than
most of the hypothetical appraisals would have supported.
The "uniqueness and necessity" conclusions would tend to reduce or remove the
relevance of those hypothetical appraisal reports, and also demonstrate the concern
expressed and perceived by staff of the City, that the property was a saleable property,
and that if the City did not move to acquire it, all or part of the property could well have
been lost to the City, and the Consolidated Operations Centre project doomed.
This conclusion is also amplified by the fact that ultimately the City was successful in
making its acquisition of 199 Wentworth Street East conditional upon the closing of two
other major land transactions completely beyond the control of the Vendor, Durham
College, an extremely unusual condition which complicated the transaction of purchase
and sale.
In this letter respect, the City Solicitor, City staff and others involved in the negotiation of
the transaction on behalf of the City, should be congratulated for their contribution to
protecting the interests of the City through the inclusion in the Agreement of Purchase
and Sale, and the amended Agreement of Purchase and Sale, of conditions protecting
the City, as well as in the negotiation of the abatement of purchase price, which was not
previously discussed as a specific entitlement of the City, and insistence upon which
might have led to the Vendor to walk away from the transaction.

8.0

APPRAISALS AND APPRAISERS

At the opening of my first interview with the Auditor General, I referred him to the three
properties noted in the documents, and asked him "do your statements only relate to
199 Wentworth Street East?" to which he answered "yes".
This clarification by the Auditor General contributed to my interpretation of the impact of
the terms of reference contained in my mandate from Council to investigate the report,
as did the much more recent (August 7, 2013) amendment of Report AG-13-09 by the
Auditor General, softening his most dramatic allegations against the City Manager.
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In determining the evaluation of the property for its acquisition by the City, the City,
properly, retained Lack Realty Appraisers and Consultants Inc. (referred to henceforth
as "Lack") to undertake an appraisal of the market value of the property rights attached
to 199 Wentworth Street East, as well as 945 Ritson Road South.
The appraisal process was handled on behalf of the City primarily by its Manager, Real
Estate Services, Chris Harper, who, together with Craig Kelly, Director, Transportation
and Parking Services, Michael Shatil, Director, Facilities Management Services,
Jamie Bronsema, Director, Parks and Environmental Services (a major user of the
proposed Consolidated Operations Centre) and Cindy Symons-Milroy, Director,
Economic Development Services referred to above, were most directly involved in the
preliminary work, and the negotiations, in addition to the other City officials listed above.
Reference at this point should also be made to contributions to the process by
Stan Bertoia, Commissioner, Community Services, a member of the depot acquisition
team and project sponsor, Dave Mawby, Director, Information Technology Services,
and Steve Patterson, Manager, Systems and Security Operations, all of whom played a
role in the process leading to the realization of the City's Consolidated Operations
Centre project.
Also central to the process was Steve Baber, of Site Lines Realty Inc. who had the
listing for 199 Wentworth Street East, and dealt directly with the key representative of
Durham College, Nevzat Gurmen.
It is noted that I have not interviewed Chris Harper, Craig Kelly or Jamie Bronsema, all
of who are former employees of the City, for the purposes of my investigation. I did,
however, interview Michael Shatil and also Cindy Symons-Milroy, Director, Economic
Development Services, to whom Chris Harper reported. The Director, Economic
Development Services, advised me that Lack was selected to conduct the appraisal
because it had provided the best price and the fastest turnaround time, noting that time
was of the essence.
At the time of the commencement of the process to acquire the property, she had
information as to other possible bidders or purchasers, and had been working with other
realtors who had clients interested in the property, noting that there had been an intent
to lease the property by a company associated with one of the realtors.
It is noted that the City's Director, Economic Development Services said that, to a
certain extent, she recognized a potential for conflict between her two capacities as
being responsible for seeing new jobs come into the City and to market properties to
external sources to get new jobs, on one hand, and her position in working on behalf of
the City to acquire the property, on the other hand, noting that the acquisition of the
property was a "good opportunity" for the City.
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She also stated that the City Manager was involved in her work only to the extent of
approving the price of the offer, but was not otherwise directly involved on a regular
basis.
On July 6, 2012, Lack provided to the City a draft appraisal report.
The Director, Economic Development Services stated that it was a normal practice for
an appraiser to send a draft report for review and comment, and that staff might provide
facts about the community, background information, comparable properties and other
information to improve the accuracy and value of the final report.
She advised that it was noted by her staff that the com parables used by Lack were not
a close comparison to 199 Wentworth Street, noting that it was a very unique property
with a large warehouse and a large office component.
She stated that "they found some other properties on ICX and other tools closer to the
kind of mix at 199 Wentworth and they gave Phil Lack the information and suggested he
might want to look at them, and he did". She further stated that the additional
comparables were not necessarily all higher than market value, and that they might
have looked at recent sales and not necessarily ones actively listed on the market. She
went on to state that "the original appraisal was low and that it would be difficult to
negotiate with Durham College at the price, but that the intent was not to increase the
appraisal, but to ensure the appraisal actively reflected the price ... she didn't want the
appraisal to come back, present an offer to Durham College and have it walk away,
noting that "staff did due diligence on all kinds of comparables before they made a
recommendation on an offer".
I asked the Director, Economic Development Services: "would it not be to the benefit of
the City to have a low appraisal? Would it provide Council the confidence not to put in a
high bid?", to which the Director replied: "that was the purpose of having an appraisal
done and that staff didn't feel the appraisal was comparable. Part of the negotiation
process is to ensure staff is armed with correct information, and that in my opinion, the
other comparables were not comparable to the property because they were older and
had less office space and were simply industrial properties".
She reiterated that staff did not say: "include the properties", they said "can you look at
these properties", as part of your report, noting that he [Lack] was the professional and
had to decide".
She also stated that, while she could not speculate "Durham College seemed firm on
the price of $6.5 million and she didn't get the impression there was a lot of movement
in the price or flexibility".
It is also noted that, as confirmed in the Lack report, the appraiser was provided with the
assessed value of $5.098 million, but that the assessed value doesn't always reflect the
actual value. "This one was considerably lower".
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The Director also stated that she did not discourage Durham College from doing an
appraisal, but was simply suggesting that they might consider it unnecessary for them to
do so, in order for them not to spend additional money to come back with a counteroffer,
or if not, to go and do an appraisal of its own.
In response to my question as to whether or not the City Manager was involved in all
stages, she replied "no", and that "he trusted staff and their professional judgment to do
what they were supposed to do, and make recommendations". She noted that she did
not believe the City Manager had seen the original draft appraisal. With respect to the
comparables dealt with by Lack, she believed that because of the complexities of the
building, the comparables were not really comparable, noting it was not like comparing
"apples to apples", which made the transaction difficult. "Not very many industrial
buildings had as much office space, noting that most of the com parables only had about
10% office space, which is not the same."
The Director also noted urgency on the part of Durham College, which "were desperate
to sell or lease the building and that they needed the cash flow and were paying taxes
and money to maintain and heat the building".
The Director also stated that "the Auditor General was involved in every single stage of
the process and wrote an attachment to every report saying he supported the
recommendations and at no time did he let Council know that he had an issue until the
very end ... "
She also noted that there was only one appraisal done by Lack, and that it would not
have been appropriate or normal practice to provide the draft Lack report to Council.
"There was only one appraisal done by Phil Lack".
The Director also stated that she did not believe the City Manager would ever sign a
report that was materially misleading or contained incorrect information, noting that he is
very precise about what goes into a report.
The Director concluded that she does not think the City could have gotten the property
for less than they paid for it, and that she had never seen so much due diligence as this
transaction had.
Some of the comments by the Director, Economic Development Services, relate to the
fact that the draft Lack appraisal provided an estimated market value of $5,51 0,000.00,
produced by the direct comparison approach.
Quoting from the draft Lack appraisal:
"That is a process of comparing market data, that is, the price paid for similar
properties, prices asked by owners and offers made by prospective purchasers.
This method provides good evidence of value because it represents the actions
of buyers and sellers in the market place.
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This approach is based on the principle of substitution, which implies that a
prudent purchaser will not pay more to buy a property than it will cost him to buy
a comparable substitute property. This approach recognizes that a typical buyer
will compare properties which constitute the market for a given type and class. In
making comparisons between properties, similarities and dissimilarities must be
recognized. Conclusions which are deemed to be dependable are those based
upon comparison of factors and conditions which are very much alike. However,
consideration must be given to dissimilarities which affect the relative desirability
and utility of the sales in concluding the final estimate of value by this method."
The draft Lack appraisal was based on six purportedly comparable properties. As noted
above, the City staff involved provided back to Lack an additional three properties for
consideration, for the purposes outlined above by the Director, Economic Development
Services. Lack, an experienced and qualified land appraisal firm, recognized these
comparables as relevant to its final appraisal report, the only one obtained by the City.
The final Lack report produced a value estimate of $6,016,000 also through the direct
comparison approach.
It is emphasized that the above approach to appraisal involves a hypothetical estimate
of market value, based on the existence of a willing seller and a willing buyer, and would
not take into account issues such as the particular needs of the purchaser, such as the
City's necessity for acquiring the property in question, the unique nature of the property
itself, and the inclusion of potentially financially substantial conditions based on the
purchaser's acquisition of other properties, and the uncertainties and other elements
involved in a Vendor's acceptance of such a condition.
The Lack appraisal report also makes the following statements, as descriptive of some
of the assumptions used in determining market value:
•

"Property rights appraised are those of the Fee Simple interest"

•

"The most probable price which a property should bring in a competitive and
open market is, as of the specified date, under all conditions requisite to a fair
sale, the buyer and seller each acting prudently and knowledgeably, and
assuming the price is not affected by undue stimulus. Implicit in this definition
are the consummation of a sale as of a specified date and the passing of title
from seller to buyer under conditions whereby:

•

•

Buyer and seller are typically motivated

•

Both parties are well-informed or well-advised and acting in what they
consider their best interests"

"... the estimated market value does not include consideration of any
extraordinary financing, rental or income guarantees, special tax considerations
or any other atypical benefits which may influence the ordinary market value of
the property ... "
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•

"The property located at 199 Wentworth Street East is improved with an industrial
office facility which has been renovated with a significant addition in 2003 by the
current owner to support use as a call centre and warehouse facility. It is
currently vacant. The improvements are considered to reflect the use in demand,
represented a reasonable density of development and are considered to
contribute significantly to market value. The highest and best use of subject
property at 199 Wentworth Street East is continuation of use as improved in
accordance with land use controls."

The suggested market value produced by the Lack final appraisal in the amount of
$6,016,000, is based on unit values of $96 per square foot of office area and $40 per
square foot of industrial area.
The Lack appraisal does not address particular issues, referred to above, which could
affect the value to the City of the Oshawa of the property in question. It is noted that, in
his "sign-off letter" of July 18, 2012, the Auditor General states as follows:
"The differences in the above estimates serves to highlight the amount of
subjectivity involved in estimating market values for unique properties
such as 199 Wentworth Street East. What's more important is that the
Vendor has been asking $6.5 million for this property and is entertaining
other competing offers.".
The Auditor General, in his Report AG-13-09, and in my interview with him, was very
critical of the process followed by the City in obtaining the Lack appraisal. He stated
that "staff should not direct an appraiser to obtain appraisals and shouldn't tell an
appraiser to reassess."
He believes that the Lack appraisal was skewed with
benchmarks that were not comparable.
Report CM-12-32, dated July 18, 2012, was to be presented at the meeting of Council
held on July 23, 2012. In the latter part of the week before the Council meeting, the
Auditor General requested a real estate appraisal consultant, Property Valuators
Consulting Inc. ("PVCI"), to review the Lack appraisal report, and, having obtained that
opinion letter, submitted it to another real estate appraisal consultant, Puckrin and
Company Inc. with a request "for an opinion of an agreement or disagreement with the
cursory review performed by PVC I, information relating to which was contained in
Report CM-12-32".
It is noted that neither the PVCI letter nor that of Puckrin was provided to staff or
Council at that time, and this remained the case until March 26, 2013, when at the
request of Council, made at its meeting of March 20, 2013 when it dealt with Report
CM-13-29, the City Clerk provided copies of all of the appraisal documents to members
of Council.

Page 29 of 52

In its letter dated July 18, 2012, PVCI commenced as follows:
"In accordance with your request, we've undertaken a review of an appraisal
report dated July 6, 2012, prepared by Lack Realty Appraisers and Consultants
Inc. Please note that this should not be considered a formal review as defined by
the Appraisal Institute of Canada, but rather it is the review of some of the data
included in the report. Due to time constraints, we did not undertake the due
diligence required for a complete and formal review, and the reader should be
aware that this review speaks only to the data and also some other observations,
we did not investigate all of the comparable sales beyond what we know from our
own files (note that we have appraised about half of the comparable sales in
recent years, and our files are extensive), we did not investigate land use issues,
or review the report for adherence to the standards as described in the Canadian
Uniform Standards of Appraisal Practice (CUSPAP), the document that guides
professional appraisal practices in Canada."
In its letter, PVCI observes that "there is no justification [in the Lack report] for the
conclusion of value. It is not that the justification is incorrect, but essentially there is no
analysis at all. We are not able to understand the reasoning for the value conclusion
based on points of comparison such as location, building size, date of sale, quality of
the buildings etc. A number of sales are included, but none are from the specific
neighbourhood from which the subject building is located. The report discusses the
nature of the purported comparables referred to in the Lack report, factors affecting the
purchase price, and the relevance to the comparables in question to the characteristics
of 199 Wentworth Street East."
PVCI concludes:
"Although this PVCI report was completed in a short period of time due to time
constraints, fundamental analysis indicates that there are clear questions about
the conclusions of value. There is no supporting evidence that is explained
within either of the two Lack reports that suggests that 199 Wentworth Street
East would sell at a price of $70 per square foot. In the contrary, there is ample
evidence that the selling price based on a transaction involving an educated
buyer and seller, neither acting with undue influence, would agree on a price in
the range of $50 to $60 per square foot, or $4,300,000 million to $5,160,000.
This conclusion is based on those issues that are not reasonably addressed in
the report, particularly location issues and building size, but more importantly, by
information that was purposely or unintentionally excluded from the report."
As is pointed out by PVC I, its report does not constitute a full review as defined by the
Appraisal Institute of Canada, whereas PVCI looked only at the comparable sales and
the analysis of those sales.
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It is also noted that the PVCI report itself cannot be considered an independent and full
appraisal of the property, but constitutes commentary on the Lack appraisal and its
ascribed weaknesses, by a competing firm.
The Puckrin letter, was submitted to the Auditor General in response to his "request for
an opinion of an agreement or disagreement with the cursory review performed by
PVCI".
Puckrin concludes:
"Based solely on the information provided by you and from our own files we are
in agreement with the conclusions made by PVCI.
The reasoning for this conclusion includes the following:
•

Omission of comparable sales, and the omission of properties with larger
buildings;

•

The location of the three additional sales used by Lack in its final report
are located in the City of Pickering, an area that usually commands higher
values due to its proximity to the City of Toronto;

•

The fact that the subject property was listed for sale for $5.5 million in
October 2008, expiring in August 2009 after 312 days on the market;

•

A reference to another property currently listed for $4.5 million"

It is noted that the Puckrin report itself is not a full appraisal in itself in terms of
standards of such appraisals used in the industry, but a commentary on the PVCI
report, which in turn, is a commentary on the Lack appraisal.
It is noted that neither PVCI nor Puckrin addressed issues related to the unique nature
of the property in question, the necessity that Council acquire it, or the impact on
property value of the condition that the deal would close only if the City also was
successful in completing two other property transactions.
It is also apparent, as confirmed by the Commissioner of Community Services, who was
intimately involved in the transaction and signed all of the reports leading to its fruition,
that the specific reference to the low end of the appraisals suggested to be $4.3 million
would not have made any difference whatsoever in the final purchase price paid. It is
also noted in this respect that the phraseology in Report CM-12-32, stating that a review
obtained by the Auditor General had identified an estimated market value of up to $5.16
million for the property came from the Auditor General himself, and is included
specifically in his supporting sign-off letter of July 18, 2012
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In conclusion, with respect to the Lack appraisal, and the peer review opinion letters of
PVCI and Puckrin, I have concluded that none of those documents was necessarily
accurate nor helpful to the Council by reason of the uniqueness of the property in
question, as well as the City's necessity in acquiring it, the extremely unusual conditions
placed on the sale and the ongoing substantial cost to the City in not acquiring the
property.
None of the three appraisal documents refer to or take into account any of those factors,
and, in view of the saleability of the property and the actual or the perceived potential for
losing the transaction to prospective third parties, involving even the partial lease of the
land in question, I do not believe that any of the appraisals was of substantial
assistance to the Council or played a role in the determination of the final purchase
price.
I would emphasize and agree with the following words of the Auditor General in
supporting the staff report recommending the purchase of the property:
"The differences in the above estimates serves to highlight the amount of
subjectivity involved in estimating market values for unique properties
such as 199 Wentworth Street East. What's more important is that the
Vendor has been asking $6.5 million for this property and is entertaining
other competing offers."
9.0

THE NATURE OF THE TRANSACTION AND THE ROLE OF PROSPECTIVE
LESSEES OR PURCHASERS

The availability for purchase of the property at 199 Wentworth Street East became
known to the City at a time when it was well into its site selection process, and
constituted a most fortunate and desirable "find" for the City, for reasons including those
cited above.
As with the case of many municipal transactions, much of the discussions, negotiations
and production of documentation was done at the staff level. It is quite normal for such
a process to take place in this way. There is also nothing unusual whatsoever, for
instance, in City staff confirming to those with whom they are negotiating, their
preparedness to recommend a particular purchase price or offer to City Council, or a
prediction that Council was likely to accept their recommendation.
Similarly, and in what may well have been a matter of public record, the $25 million
envelope, which was the governing strategy and mandate laid down by City Council,
would have been adopted as Council policy and Durham College would not have gained
a special advantage or an increased bargaining position, by receiving the information
provided to it by City staff.

Page 32 of 52

Although it has not been clearly documented, once again arising during confidential
discussions, I do accept and conclude that those negotiating on behalf of Durham
College had reason to believe at a fairly early stage in the process, that City staff was
prepared to recommend to City Council that it make an offer of $5.8 million for the
property, and that the representatives of Durham College had turned it down, as too low
for them to recommend to their principal.
All of the information available to me suggests that from the outset Durham College was
asking $6.5 million for the property, a position which it continued to hold until
July 18, 2012, following negotiation by City staff in recommending to City Council that it
offer $6.3 million for the property as being an acceptable compromise.
Once again, in the context, particularly where there was reason for the City to believe
that if it did not act to acquire the property, that all or part of the property might soon be
purchased or leased by another party, thus undermining the entire project of the City
and its establishment of a Consolidated Operations Centre, with advantages and
savings of money otherwise thrown away, it was the position of Durham College which
far outweighed the impact of lower appraisal estimates based on hypothetical factors in
an open market involving the principle of substitution.
I have found no evidence to suggest that until July 18, 2012, Durham College was open
to any substantial decrease in its asking price. Presumably, it too had its appraisers,
and it held to its position even though it was of significant advantage to it to complete
the transaction and receive immediate and substantial in-flow of cash.
Accordingly, following the Council decision in adopting the recommendation in Report
CM-12-32, the parties entered into an Agreement of Purchase and Sale, imposing
obligations of good faith on the City, but, at the same time, protecting its interests by a
number of conditions agreed to by Durham College.
The Auditor General has suggested that the City and staff concerned acted with undue
haste in approving the purchase of the property in July, 2012.
At the same time, he has provided no information, and I have come across no evidence,
to suggest that the City skipped any steps or acted improperly or with undue or
unexplained haste in bringing the matter before Council, and Council's approving the
purchase.
The Auditor General has raised the suggestion that the alleged haste in consummation
of the deal arose from unfounded fear on behalf of the City that if it did not immediately
make a suitable offer to purchase the property, it could be lost, through the actions of
one or more third parties in purchasing or leasing all or part of the property thus
derailing the Consolidated Operations Centre project.
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The Auditor General has put forward as his sole basis for his above suggestion, the fact
that the Regional Municipality of Durham whose staff were known to have expressed an
interest in the property, did not formally, through its Council, authorize the making of a
specific offer for that purpose.
The Auditor General also refers continually to the proposition that any outside offers to
acquire the property did not involve the whole property and thus presumably would have
left if open to the City to achieve its objectives through the acquisition of part of the
property.
While, as the Commissioner, Development Services has suggested, it may be that the
City could have worked within a scenario whereby it shared the property with some
other party, the majority of other senior City staff believed that the lease or purchase of
even part of the site by another party would prevent the implementation of the City's
plan for a Consolidated Operations Centre and bring the project to a halt.
There is no doubt that, at least until it accepted the City's offer to acquire the property,
Durham College was actively marketing the site, and the City was fortunate in "tying up"
the property for an extensive due diligence period following the entering into the
Agreement of Purchase and Sale and, ultimately, by securing the right of first refusal
should a prospective third party make an offer for the property.
I am most impressed by the excellent services provided to the City by the City Solicitor,
the Assistant City Solicitor and other City staff, in the negotiation, drafting of the
Agreements of Purchase and Sale which took into account the needs of the City,
ensuring that the document was properly drafted to reflect those needs, and generally,
securing, by the words of Agreement of Purchase and Sale the protection of the City's
interests to the greatest extent possible, in this major transaction, resulting in substantial
benefit and cost savings to the citizens of the City.
This result was to a substantial extent, the product of the extensive discussions,
negotiations and correspondence carried on by the City Solicitor, the Assistant City
Solicitor, and other City staff.
The conduct of the transactions generally, appear to have been carried on in
accordance with the City's Corporate Risk Management Policy. Although there is not a
step by step analysis of the assessment of all risks, including the risk of losing the deal
entirely, it is clear from the mass of reports created during the processing of the
transaction generally, that appropriate consideration was given to risks, and steps taken
in each case to protect the City's interests to the extent possible. This fact was
confirmed by several of the staff whom I interviewed during my investigation.
The key provisions of the Agreement of Purchase and Sale entered into on
July 18, 2012, were the following:
•

Agreement of Purchase and Sale to be dated July 24, 2012;
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•

Purchase Price $6,300,000;

•

Completion date November 28, 2012 (it is noted that, due to the due diligence
process and environmental assessment, the City was in the position of frequently
having to request extensions of the time for complying with conditions, and the
closing date of the transaction, a matter of expressed concern by the City, but,
once again, protecting the City's interest until the final date of closing on July 31st
of this year.);

•

The offer was conditional upon the City's being satisfied as to the environmental
and geotechnical condition of the soil and property, satisfactory for the City's
purposes and that the condition of the buildings are satisfactory to the buyer, in
the buyer's sole and absolute discretion, for the buyer's intended purposes (it
was presumably this provision which formed the basis for obtaining an
abatement of $400,000 in the purchase price by providing a leverage which
otherwise did not include specific entitlement to such an abatement.);

•

The offer was made conditional upon the City obtaining from Oshawa City
Council approval respecting project funding and conceptual design, failing which
the City would receive full return of its deposit; and

•

The agreement was also conditional upon the Vendor of 945 Ritson Road South
accepting an offer from the City and the completion of that transaction.

By the Agreement to amend the Agreement of Purchase and Sale, executed on
March 28, 2013, the Agreement of Purchase and Sale was amended to provide:
•

Abatement of the purchase price down to a final amount of $5,9000,000, through
an abatement of $400,000 in respect of deficiencies in the condition of the
buildings on the property;

•

An additional condition making the entire transaction conditional not only upon
the completion of the City's purchase of the 945 Ritson Road South site, but also
of 1001 Ritson Road South;

•

A provision that if the City is unable to obtain satisfaction of its conditions by
April 8, 2013, that Durham College would be permitted to market the property but
retaining for the City a right of first refusal, whereby it could match any offer
received, and acquire the property on that basis.

While concerns have been raised that the right of first refusal was an illusory benefit, by
reason of the time which might be taken to allow the City Council to meet and respond
to notice that Durham College had received an offer, I d.o not believe that this would
have been a problem and am confident that Council and its staff could have taken steps
to protect the City's interests, if such an eventuality had occurred, for instance, either by
delegation, or by the calling of a quorum of Council to a meeting on short notice.
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It is also noted that the City, in taking possession of the building, also obtained, without
additional cost, all of the furniture, technology and other chattels contained in the
building, at an estimated value of up to $100,000.
Staff whom I interviewed appeared to accept that the property at 199 Wentworth Street
East was a saleable property, including for many of the reasons why the City itself
wished to acquire it, and that if the City did not move quickly to tie down the property for
purchase, that some other party might well have come forward with a proposal to
acquire an interest in the property, whether by purchase or lease, and thereby foreclose
the City's project.
One senior member of staff put it this way:
"I don't know if there was a line-up of people to acquire the property at
$6.5 million, but that any portion of the facility being leased or purchased would
have been a fatal blow to the overall project and the ability to achieve a
$25 million depot based on leveraging the built asset at 199 Wentworth Street.
The Auditor General seems to be fixated on there being another bidder for
$6.3 million or $6.5 million, noting that that would have been a small
consideration, the bigger consideration being someone who wanted an extended
or a long-term lease for the warehouse.
The Region had been looking for space for a social services building, reiterating
it was not the risk of the whole acquisition at $6.5 million, it was the risk of
leasing or any level of business for any period of time, which would have been a
fatal blow to the project."
During the period leading up to the Council decision to acquire the property, staff did
confirm that there was at least one fixed offer to acquire an interest in the site, which
had fallen through only because the other party did not receive an anticipated grant to
fund the transaction. At the same time, this fact, and information concerning the
Durham College staff interest, demonstrate that there was good cause for the
perception shared by staff and Council, that the City should act without delay in
acquiring the site.
In conclusion, the perceived sense of urgency for the City to act was based on realty
and necessity, and neither staff nor the Council acted with undue haste in the decision
making process. By doing so, the City's interests were fully protected, and the timing of
its actions did not in any way prejudice those interests.
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10.0

ABATEMENT OF PURCHASE PRICE FOR BUILDING DEFICIENCIES

As stated above, the agreements of purchase and sale dated July 23, 2012 for the City
to purchase the property from Durham College contained a condition that the condition
of the buildings be satisfactory to the buyer, in the buyer's sole and absolute discretion,
for the buyer's intended purposes, and that the results of any project feasibility studies
conducted in relation to the buyer's intended purposes for the property are satisfactory,
in the buyer's sole and absolute discretion.
The agreement was also conditional upon the buyer obtaining from Oshawa City
Council approval respecting project funding and conceptual design.
There was not, however, a specific provision in the Agreement of Purchase and Sale
allowing or requiring the Vendor, Durham College, to reduce the purchase price by
granting an abatement in respect to any building deficiencies found upon the site.
As part of the due diligence process, a number of studies were conducted, both into
environmental factors and into the condition of the buildings.
With respect to the former issue, Golder, confirmed by XCG, concluded that were no
material environmental issues affecting the soil or groundwater on or beneath the lands,
and no material likelihood of future migration of soil or groundwater impacts which might
affect the land in the future.
However, in a report addressed to Durham College and to the City of Oshawa, dated
October 2, 2012, Independent Project Managers (I PM) listed a number of concerns with
respect to the Condition Assessment Building Envelope Systems, disclosing a number
of deficiencies, some of them in conjunction with estimated costs of remediation, as
follows:

Deficiency

Estimated Cost of Remediation

Curtain Wall Glazing

$200,000 +

Miscellaneous Items

$65,000

Office/Warehouse Roofs Deterioration

$20,000

Anticipated Future Costs of Re-Roofing

$620,000

Battery Room Disconnects

No estimate of cost

It is noted that not every reported deficiency included a fixed cost of remediation, nor did
it address issues of abatement, which were not, of course, within the consultant's terms
of reference.
In an email dated February 12, 2013, the City Solicitor called a meeting of staff
(City Manager, Commissioner, Development Services and Commissioner, Community
Services) to discuss the results of the City's due diligence investigations, and the
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proposed meeting of parties to the transaction. The City Solicitor suggested the
inclusion of legal counsel to the parties on a watching brief, and to include the City's
Auditor General as an observer.
It appears that a meeting did take place in February 19, 2013, as referred to in a letter
dated February 20, 2013 from Ronald Kitchen, the solicitor for Durham College, to the
City Solicitor. That letter contained the following paragraph:
" ... we anticipate that the City of Oshawa will request some abatement of the
purchase price in respect of certain building conditions which have been
identified. Specifically, we are aware of concerns in connection with the roof of
the older section of the building and some of the windows in the newer section of
the building. Your request for an abatement for $500,000 is unacceptable.
However, we are quite willing to explore an objective determination of the costs
of remedial work.
We ask your cooperation in specifically and promptly
addressing the issue of the abatement so that the matter can be finally settled
during the conditional period."
In an email to staff following receipt of Mr. Kitchen's letter, the City Solicitor pointed out
that it had not been intended to set out a dollar figure for the abatement because the
details of that issue had not been discussed. The City Solicitor also expressed
puzzlement at the reference to Mr. Kitchen's rejection of $500,000, a figure which had
not been suggested on behalf of the City.
In the following weeks, a number of internal emails involved discussions which included
reference to the possible settlement of an abatement to the purchase price.
The file includes a copy of a letter dated February 22, 2013 sent by the Assistant City
Solicitor to Mr·. Kitchen, suggesting revision of the purchase price to $5,395,000,
together with reference to making the transactions conditional upon purchase by the
City of the other two properties. The amount in question would have involved an
abatement of the entire $905,000, estimated to be, the cost of remediation in respect of
the items referred to specifically in the consultants report, which had, of course, been
provided to Mr. Kitchen.
In response to the letter, Mr. Kitchen, in a letter to the City Solicitor dated
March 6, 2013, indicated that the College would agree to revise the price of the property
to $5.8 million provided that the transaction would be carried out as soon as possible
and, in any event on or before March 28, 2013, and that the City would accept the
property in its current condition, with no future remedial work to be conducted by the
college.
Presumably, due to the City's ongoing due diligence, and possible
consideration to the acquisition of 1001 Ritson Road South, it was not in a position to
accept this offer.
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As a second option, Mr. Kitchen advised that the College would be prepared to agree to
extensions to the conditional period on the closing date, however the price of the
property would become $6 million. In addition, the College would be able to continue to
market the property to other prospective buyers, subject to a right of the City to first
refusal should another offer be received. Once notified, the City would have a short
period of a few days to waive all of its conditions and proceed to completion of the
transaction. If the City did not waive its conditions (which I interpret to include a
satisfaction that all of the conditions had been satisfied), then the agreement would fail
and the deposit would be returned.
Apparently further discussions took place between the parties, leading to confirmation
by the Assistant Solicitor, in an email dated March 21, 2013 to Mr. Kitchen, the purport
of which was to the effect that staff would recommend to Council an amending
agreement including a reduction of the purchase price by $400,000 to $5.9 million, and
acceptance of some of the other conditions proposed by Mr. Kitchen, including the right
of Durham College to remarket the property, subject to the City's right of first refusal.
Also included was the making of the transaction conditional upon the City's purchase of
the property at 1001 Ritson Road South and the completion of that transaction.
Although City staff discussed amongst themselves whether or not the City could require
Durham College to do further remedial work on the building, there did not appear to be
a strong legal basis for requiring them to do so.
In accordance with the foregoing, the City Manager and the Commissioner, Community
Services Department, in Report CM-13-29 to the Council recommended amendments to
the agreement of purchase and sale to include a purchase price abatement of $400,000
in addition to the other conditions referred to above, including the City's right of first
refusal.
There was mention in that report, however, that "staff is of the opinion that the City
would not be able to exercise a right of first refusal", as the time allotted by Durham
College for the City's response is unlikely to be sufficient to bring a report with
recommendations before Council.
The report referred to the risk that inability to exercise a right of first refusal would
involve the incurring by the City of a risk which "should it materialize, will impact on the
City's ability to secure Parcel 1, and will thereby terminate the COC initiative."
In his note to Council "signing off" on Report CM-13-29, the Auditor General stated: "I
think it is highly unlikely that the owner of Parcel 1 will find a purchaser who is
willing to pay more than $5.9 million for this property prior to May 31, 2013. Even
if it does, it is my opinion that the City will have sufficient time to exercise its 'first
right of refusal' for this parcel."
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Otherwise, the Auditor General supported the staff's recommendations to purchase the
land "since staff have determined that a Consolidated Operations Centre can be
constructed on these parcels within the overall project budget of $25 million."
Pursuant to Council's adoption of the recommendations contained in Report CM-13-29,
the Agreement of Purchase and Sale was duly amended by the parties to substitute a
purchase price of $5.9 million for the $6.3 million previously agreed upon, and to extend
the completion date, make the offer conditional upon the City's purchase of the other
two properties, incorporate the "right of first refusal". The amending Agreement was
executed by the parties on March 28, 2013.
In my interviews of the Auditor General, he expressed his conclusion that the City
should have requested a larger abatement to cover all of the deficiencies identified in
the IPM report and that the City could have asked for a $905,000 abatement to cover all
of the identified deficiencies. He did not appear to be aware, however, that the
Assistant City Solicitor had stated that as the City's opening position, in her letter to
Mr. Kitchen of February 22, 2013, and it had not been accepted by Durham College.
When I drew to Mr. Foster's attention that he did not raise that issue before the Council
when it was giving consideration to Report CM-13-29, he stated that he had raised the
issue with three members of Council but that "he was seeking the support of Council".
In conclusion, it appears to be the position of the Auditor General that, in hindsight, the
City might have been able to negotiate a better abatement, and that it should· have
insisted upon an abatement of $905,000 to cover the specified deficiencies totaling that
amount. However, in my interview with the Auditor General on August 7, 2013, he
stated that it was standard business practice for an abatement to be given in such
circumstances but that it was not his position that a full abatement of $905,000 was
called for in the circumstances, but at least $600,000 for a new roof.
The Auditor General, in my interviews with him, did not suggest that Council had been
misled or provided with misinformation regarding the negotiation of the abatement
amount.
The City Solicitor confirmed that the Auditor General ,was involved throughout the
process leading to the transaction whereby the City acquired the property, and was in
attendance at the meeting where the Council approved the report.
I have confirmed that the Auditor General was present for both the open and closed
discussions of Council on March 20, 2013 at which the Council adopted the
recommendations contained in Report CM-13-29. There is no suggestion in the records
of that meeting that the Auditor General raised any concerns about the abatement
issue, although Council members did question him at both the open and closed portions
of the meeting concerning the proposed property acquisition. Also in attendance were
the City Manager, the City Solicitor, the Commissioner, Development Services, the
Commissioner, Community Services, the Director, Finance Services, the Director,
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Facilities Management Services, the Director, Economic Development Services, and a
number of other city staff, and representatives of consultants who had input into the
matter.
In my interviews of the Commissioner, Community Services, Mr. Sharma, he confirmed
that there had been multiple discussions with Real Estate and Legal, and that it had
been concluded that the City could not expect to receive 100% abatement to cover the
costed deficiencies in the consultant's report, and that staff had received legal advice
that while the seller had the ability to abate the price the City couldn't formally influence
the discussion unless they were willing to walk away from the project.
Despite the suggestion that, in hindsight, the City might have attempted to negotiate an
abatement for the full $905,000, the advice of the City Solicitor, and the negotiations
that led up to the recommendations contained in Report CM-13-29, are well-based and
followed extensive discussions among the parties and internally among involved City
staff.
In conclusion, there is no information available to me to suggest that Report CM-13-29
excluded important facts or contained inaccurate or materially misleading information,
with respect to the abatement or otherwise.
I also conclude that, with respect to the abatement negotiation process and approval,
City staff appropriately assessed the risks of the City's proceeding to seek an
abatement for the full amount of the identified costed deficiencies, as balanced against
the financial costs to the City in remedying the defects and what would be an
appropriate abatement to the purchase price to address such costs.

11.0

ALLEGATIONS AGAINST THE CITY MANAGER OF MISCONDUCT

In his Report AG-13-09 the Auditor General makes a number of allegations of serious
misconduct and improprieties purported to have been committed by the City Manager,
including:
•

approval of Confidential Report CM-12-32 and CM-13-29 "when he knew [or
ought to have known] they excluded important facts and contained both
inaccurate and materially misleading information.";

•

"threatened to have the Auditor General fired if he brought the draft report
[AG-09-06, July 8, 2009] to Council to identify his concern about the site
selection criteria for the environmental services centre";

•

budget discussions with the Mayor to recommend reductions to the budget of the
Auditor General's office and to propose staffing changes within that office without
consulting the Auditor General on the impact of the recommendation;

•

instructing the Auditor General to exclude information in the two reports relating
to the valuation of the property and its appraisal.
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While the Auditor General's Report AG-13-09 expresses concerns about a number of
other issues, many of them involved administrative matters and policy issues not within
the purview of his jurisdiction as Auditor General, and not specifically referenced to any
alleged misconduct on behalf of the City Manager, which was the thrust of his report.
I have reviewed the relevant documentation, and interviewed both the Auditor General
and the City Manager on several occasions relating to the above allegations.
Aside from the fact that these allegations were published by the Auditor General without
prior notice to the City Manager, and should in any event have been headed
"Confidential" and dealt with by the Council in Committee of the Whole at an in-camera
meeting at the outset, the following are some of the additional issues of concern to me
in assessing the allegations:
•

There is nothing in the report, or in any of the information which I have received
from other staff, to suggest that the City Manager, a 44-year employee of the City
of Oshawa, would at this point take steps to deceive Council, misuse his position,
and take improper actions against another senior member of staff, let alone
providing misleading information to the Council concerning a major capital
acquisition involving a purchase price of $5.9 million in addition to expenditure of
a substantial financial and staff resources in bringing the Agreement of Purchase
and Sale to fruition;

•

When I asked the Auditor General for his views as to why the City Manager
would commit "gross negligence or deliberately attempt to mislead Council", the
Auditor General stated "the depot is a legacy project and the City Manager wants
to end his term having completed his term with pride.";

•

The Auditor General went on to state "It is an opportunity for the City Manager to
grab a transaction and lead it, noting he is motivated to get it done at all odds
and he is focused on the end not the means.". The Auditor General continually
referred to what he attributed and alleged to be the City Manager's slogan, "if you
are not on the bus you are under the bus", phraseology which the Auditor
General himself repeated on a frequent basis during my interviews with him.";

•

On my interview of the Auditor General on August 7, 2013, he confirmed that he
did not know whether or not the City Manager was aware the reports contained
materially misleading information. He also clarified his position to conclude that
the only misleading information in the reports involved the omission of the low
appraisal of $4.3 million, and information that staff had validated that Durham
College had received other offers on the property.

•

The Auditor General concluded that the City Manager was motivated to provide
misleading information because "He wanted to get the project done. He wanted
it done because of his ego, arrogance, it's a legacy project and he was
determined, as it was his last kick at the can. He's been trying to get it done for
10 years- there was a sense of urgency or desperation.";
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•

When I asked the Auditor General whether or not he believed that the City
Manager believed that it was in the best interest of the City to acquire
199 Wentworth, the Auditor General responded as follows:
"That the City Manager felt the end justifies the means. He told Council there
was no other site available and the risk within the current depot caused him to
rush."

•

When I asked the Auditor General if he disagreed with this, he reported as
follows:
"No, he had good rationale."

•

Mr. Foster went on to state he does not dispute that the acquisition is in the best
interest of the corporation- "That is not in dispute."

•

When I asked the Auditor, General whether there is anything wrong with the City
Manager wanting to "leave a legacy", he replied "No.";

•

After I pressed the Auditor General with a series of questions relating to his
allegations against the City Manager, he finally concluded that he could
appreciate that the City Manager was rushing against the deadlines to get the
reports to Council and that at the time the City Manager thought "they were
complete and accurate". It was at that point that the Auditor General stated he
wished to amend his Report AG-13-09 to soften the allegation that the City
Manager knew that the reports excluded important facts and contained
inaccurate and materially misleading information.

12.0

CREDIBILITY

Although the Auditor General backed away from a number of his allegations against the
City Manager, he still appears to maintain that the City Manager had somehow acted
improperly in his treatment of the Auditor General and in his role in the transaction
involving the acquisition of 199 Wentworth Street East.
In my interview with the City Manager he denied all of the allegations by the Auditor
General, stating that the misconduct which the Auditor General alleges he committed
simply did not happen.
In view of this total contradiction of the Auditor General's position, I was in a position of
having to assess the credibility of each of these two senior members of City staff in
order to reach my own conclusions as to the validity and accuracy of Report AG-13-09.
The following are the principal factors and findings of my report which I believe to be
relevant and supportive of my conclusion that I accept the credibility of, and information
provided to me, by the City Manager, and I do not accept that there is any basis for the
allegations made against his conduct by the Auditor General in Report AG-13-09:
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•

It is difficult to fathom why the City Manager, a 44-year employee of the City of
Oshawa, should suddenly have commenced providing false and misleading
information to Council and abusing his position of authority, particularly in
threatening actions which he had no legal power to take or to bring about;

•

In my interview of the Auditor General, I found his answers to a number of
questions to be non-responsive and evasive;

•

During the lengthy course of my investigation I found no evidence to support or
corroborate the allegations made by the Auditor General suggesting that City
staff failed to act in the best interests of the City in their participation in the
transaction or their contributions to the reports to Council involved in the
transaction;

•

Both Reports CM-12-32 and CM-13-29 were the product of an extremely long
process involving many of the senior staff of the City and a number of outside
consultants. The other senior staff whom I interviewed during the course of my
investigation did not support the allegations of the Auditor General. All of those
staff members most involved in the process which led to the production of the
two reports in question provided to me information and views supporting what I
have now concluded upon the completion of the investigation, that the two
reports in question were accurate and appropriate in providing to the Council
proper grounds upon which the recommendations in the reports were based;

•

I am not satisfied with a number of the positions taken by the Auditor General,
some of which cast doubt on his credibility relevant to his Report AG-13-09.
Examples of my concerns are the following:
•

In his report, under the heading "Input From Other Sources", the Auditor
General lists the Director of the Local Government Policy Branch, Ministry
of Municipal Affairs and Housing. However, there is no indication that the
Ministry ever reviewed his draft Report AG-13-09 or knowingly took any
position with respect to any of the allegations contained in it. When I
questioned the Auditor General on this point, he appeared to refer to
general information received from the Ministry involving statutory
requirements. My conclusion based on all of his responses to my
questions in this regard, is that no Provincial official knowingly provided
input into the report of the Auditor General or addressed the statements
contained in it.

•

In this latter regard, I am concerned about the fact that the Auditor
General wrote directly to a Provincial official suggesting that he had "faced
challenges from the former Treasurer, City Manager, and former Mayor all
of whom had forgotten or were unaware of my statutory responsibilities as
Auditor General". He also suggested that "The current Mayor ... also
appears to be unaware of my responsibilities under the Act as well as his
responsibilities for: ensuring the Auditor General can perform his or her
responsibilities in an independent manner in accordance with part 223.19"
(and other alleged responsibilities with respect to ensuring the
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accountability and transparency of the municipality.) This was followed by
a further letter to the Ministry dated May 29, 2013, signed by Councillors
Marimpietri, Wood and Neal enclosing a copy of the Auditor General's
report and suggesting "the above-noted Report issued by Oshawa City
Auditor General, Ron Foster, has uncovered a number of highly
questionable business practices involving our Mayor, John Henry, the City
Manager, Robert Duignan, and others which we believe represents a
serious breach of trust with respect to the taxpayers of Oshawa involving
millions of taxpayer dollars." The report also goes on to comment upon
my selection by the City Council to conduct this investigation.
•

At no time did the Council authorize either of the communications to the
Province in question nor were they properly sent on the City's behalf.

•

In his Report AG-13-09, the Auditor General states: "As all of the
weaknesses that were present within the process for the Cullen Garden
Miniatures appear to be present within the acquisition process for
199 Wentworth Street East, the Auditor General initiated a special review.
Senior staff attempted to block the Auditor General's special review."

•

I have reviewed the e-mail correspondence attached as Attachment 8 to
Report AG-13-09. The Auditor General wrote directly to the Manager,
Systems and Security Operations, seeking all of the e-mails of four City
employees involved in the transaction during a specified period of time.
Six days later, the Auditor General advised the Director, Human Resource
Services of his request. The Director advised that she had a number of
concerns involving employer's rights to access to employee's e-mails, and
requested the Auditor General to share with her the reasons for choosing
the employees he was reviewing, in view of established case law
suggesting that employers need bona fide reasons or a specific company
policy authorizing random searches. The Director, Human Resource
Services suggested that other staff be consulted with respect to these
issues "before you get too far down the road". It is my understanding that
further discussions did take place and that ultimately the Auditor General
did obtain access to the e-mails in question. I would not have concluded
that the reasonable response by the Director of Human Resources to the
Auditor General's request for access to employee e-mails could
reasonably be interpreted as an attempt to "block his special review". His
suggesting this to be the case to me casts doubts on his credibility in other
accusations contained in his Report AG-13-09;

•

The most serious issue concerning the credibility of the Auditor General
arises from the fact:
•

He was a participant in the process throughout leading to the City's
acquisition of 199 Wentworth Street East, and was fully aware of
every report which went to Council including Reports CM-12-32 and
CM-13-29;
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•

With respect to every important report to the Council, including the
two in question, he provided a report supporting the
recommendations without qualification. While he did express
concerns from time to time about various aspects of the process,
none of these concerns was sufficient for him to qualify his
recommendation, or to report to Council or object at the Council
meeting at which the report was adopted;

•

At the key meeting at which the report was before the Council
recommending acquisition of 199 Wentworth Street East, the
Auditor General is quoted as "enthusiastically supporting" the
proposal, a fact with which the Auditor General did not disagree in
my interview of him on this point;

•

The Auditor General's Report AG-13-09 contains what I consider to
be some glaring omissions, such as the lack of any reference to the
relationship of his position to that of the City's auditors appointed
under section 296 of the Municipal Act, 2001, and the fact that,
arising out of Report AG-09-07, a new policy for the City with
respect to the City's acquisition and disposition of the land has
already been brought forward and went into effect July 1, 2013.
The Auditor General concedes that this policy addresses the
majority of his concerns about the process followed in the purchase
of 199 Wentworth Street.

Taking into consideration all of the foregoing, I have concluded that none of the Auditor
General's allegations suggesting misconduct or impropriety on behalf of the City
Manager have been corroborated or supported. It is important for the City Manager to
be concerned with respect to the budget of the City, and its approval by City Council,
and there is no basis which I have found for concluding that he acted beyond his
authority or otherwise contrary to the best interest of the City of Oshawa. Unfortunately,
Report AG-13-09 appears to represent a polarization, and personal antipathy, in which
the Auditor General attributes to the City Manager a directly antagonistic "him or me"
role suggested by the Auditor General's own phraseology "you are either on the bus or
under the bus".
The available evidence would suggest that it is not within the character or management
style of the City Manager to use such language, and I do not believe that he ever did so.
Personal antagonism against the City Manager would also appear to form the basis for
the Auditor General singling him out from among the large number of senior City staff,
other City officials and outside consultants involved in the production of Reports
CM-12-32 and CM-13-29, as having taken steps to mislead the Council or abuse his
authority as City Manager. Once again, the Auditor General himself was involved
throughout the process and signed off on every report about which he now complains.
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13.0

THE ROLES AND FUNCTIONS OF MUNICIPAL PUBLIC OFFICERS

In his Report AG-13-09, the Auditor General makes a number of statements in support
of his position of independence which are not fully supported by applicable authority:
•

That the Auditor General has legislated responsibilities which "overlap" those of
the Chief Administrative Officer and Treasurer to assist Council with holding City
administrators accountable for their duties under the Act;

•

The statutory independence of the Auditor General precludes him from being
considered part of an administrative "team" or from being subject to supervision
of City Council through its Chief Administrative Officer;

•

"City Council can add responsibilities and work to the Annual Audit Plan of the
Auditor General but cannot reduce his responsibilities or work.";

In addressing the role of the Auditor General, I would refer to the decision of the Council
made at its meeting on February 6, 2006 by its adoption of Report ABCS-06-09,
confirming its previous position in support of an Auditor General function for the
Corporation of the City of Oshawa. The mandate and duties of the office of the Auditor
General are contained in that authority.
There appears to be no specific Appointment By-law with respect to the current Auditor
General, and consequently his position is governed by the mandate and duties of the
Auditor General adopted by the City Council in 2006, together with the terms of
Mr. Foster's current draft employment contract with the Corporation of the City of
Oshawa never approved or executed on behalf of City Council, but establishing a fixed
term of three years, commencing September 6, 2010.
Mr. Foster was first appointed to the position in question in 2006. The terms of his
current form of employment appears to be intended to supersede a previous contract
entered into in that year. In any event, both parties have proceeded for the last three
years on the assumption that the form of the "employment contract" of May 31, 2010,
governs their relationship.
Under that "employment contract", the City corporation "reserves the right to alter the
duties of the job, assign other duties or to transfer or reassign the employee at its sole
discretion, provided a reasonable amount of notice is provided to the employee".
The contract also provides, in paragraph 3, that: "the Auditor General position reports
directly to Council and administratively to the City Manager".
A copy of the "employment" contract of the current Auditor General is attached hereto
as Attachment 6 to this report, as is Report ABCS-06-09, referred to above
(Attachment 7).
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It is noted that it is within the power and rights of the City Council to appoint or not
appoint an Auditor General and such appointments are required to be made by by-law.
The City is not required to have an Auditor General. On the other hand, it is required,
under Section 296 of the Municipal Act to "appoint an auditor licensed under the Public
Accounting Act, 2004 who is responsible for, annually auditing the accounts and
transactions of the municipality and its local boards and expressing an opinion on the
financial statements of these bodies based on the audit; and performing duties required
by the municipality or local board."
The City has complied with the requirements of section 296 by appointing the firm of
Deloitte to act as its "external auditor".
It is noted that the responsibilities of the Auditor General do not include the matters
described in section 296 for which the municipal auditor is responsible.
Also significant with respect to defining the role of the Auditor General is that the
Municipal Act, in section 223.19 states that the Auditor General "reports to Council and
is responsible for assisting the Council in holding itself and its administrators
accountable for the quality of stewardship over public funds and achievement of value
for money in municipal operations".
The underlined phraseology constitutes a significant difference between the role of the
Auditor General and the role and statutory responsibilities of the City Manager and the
City Treasurer. Their statutory duties are set out in the following provisions of the
Municipal Act:
Section 286 ("A municipality shall appoint a treasurer who is responsible for handling all
of the financial affairs of the municipality on behalf of and in the manner directed by the
Council of the municipality, including," ...[a number of specific responsibilities])
Section 229 ("A municipality may appoint a chief administrative officer who shall be
responsible for,
a)

b)

exercising general control and management of the affairs of the municipality for
the purpose of ensuring the efficient and effective operation of the municipality;
and
performing such other duties as are assigned by the municipality.")

It is noted that the City Manager of the City of Oshawa is the Chief Administrative
Officer for the City pursuant to the above authority.
I take issue with the suggestion by the Auditor General that his duties "overlap" with
those of either the Treasurer or the City Manager, although all of them are charged with
the duty of acting in the. best interest of the City and the public interest which it
represents. The responsibilities of the Treasurer and City Manager are operational and
executive in their nature, whereas the role of the Auditor General is to assist the
Council, presumably by the provision of information and advice to the Council with
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respect to the subject matters set out in section 223.19( 1) of the Municipal Act. The
Auditor General does not have the duties and responsibilities of either the Treasurer or
the City Manager nor does he have jurisdiction with respect to policy issues within the
jurisdiction of Council.
'
He is an administrative officer who performs duties conferred upon him by the City
Council.
In the exercise of its powers conferred by the Municipal Act and other relevant
legislation, the City Council has the legal power to amend its by-laws, and consequently
to circumscribe the extent of the responsibilities of the Auditor General, should it choose
to have one, by changing the responsibilities assigned to him by the Council, which
determines the scope of his authority.
This could include reducing the scope of such responsibilities, a power which is also
anticipated by the form of employment contract with the Auditor General himself.
It is also appropriate and within the powers of the City to establish and maintain its
budget and to address issues of staffing and other matters of administration affecting
City departments including the department of the Auditor General. The City is not
required by law to have an Auditor General, nor to consult with the Auditor General
before the implementation of administrative measures involving his department or staff.
With respect to all of the matters referred to in Report AG-13-09, it has been open at all
times for the Auditor General to bring directly to the attention of Council, through a
confidential written report, any of his concerns, in writing or through responding to
questions on the floor of Council when called upon to do so.
The Auditor General could at any time have raised what he states as his current
concerns at any time during the process leading to the City's acquisition of
199 Wentworth Street East. This could have been set out in any of his notes or other
input to the reports in question. Instead, every written report from him in connection
with such reports, supported the recommendations contained in the report and the
action taken by Council.
Presumably, any other member of staff also could and would have contacted the Mayor
or addressed the Council with respect to such concerns, if they shared those of the
Auditor General.
At no point in his report does the Auditor General refer to what, if any, concerns have
been expressed by the City's auditors, Deloitte, with respect to any of the matters which
are the subject matter of Report AG-13-09. The material put forward by the Auditor
General with respect to the role and responsibilities of auditors do not for the most part
deal with the role of the Auditor General as a specific municipal public official.
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As stated by the Auditor General, the Municipal Act in subsection 223.19(1.1 ), "The
Auditor General shall perform his or her responsibilities under this Part in an
independent manner."
This provision confirms the normal rule applicable to those given the responsibility to
audit the affairs of another corporation or body, that the functionary in question must be
careful and scrupulous, in ensuring that no actions or conduct of any other party shall
be allowed to colour the judgment and non-partisan role of the Auditor General in
applying his judgment and experience in accordance with the duties conferred upon him
or her.
I do not believe, however, that this principle and statutory responsibility confers upon
the Auditor General the powers of the City Manager or Treasurer, or of Council, or
allows him to purport to exercise responsibilities quite outside his role as Auditor
General. Many of the issues dealt with in Report AG-13-09 appear to involve the
Auditor General in purporting to exercise this kind of policy decision-making role, not
limited to providing information and advice to the Council in his performance of his own
responsibilities and the exercise of his powers.
In the particular transaction in question involving the City's acquisition of 199 Wentworth
Street East it is fair to say that the Auditor General was expected to perform
co-operatively and within his responsibilities to the City and its citizens, in working with
what might we call a "team", with each of the City staff involved exercising his or her
responsibilities and bringing to bear his or her own experience and resources in the
public interest and in accordance with the will of Council, and to provide assistance to it.
In conclusion, I have not found information or evidence to support or corroborate the
allegations by the Auditor General that actions of the City Manager or other staff have
compromised the integrity of his role as an Auditor General or contravened principles of
independence attached to his office by statute.

14.0

CONCLUSIONS AND RECOMMENDATIONS

I have concerns about the conduct of the Auditor General in the timing of his Report
AG-13-09 and the fact that he unilaterally decided to make it a report to a public
meeting of the Council. This conduct, among other things, does not take due regard for
the provisions of section 223.22 of the Municipal Act, 2001 that the Auditor General
preserve secrecy with respect to all matters that come to his or her knowledge in the
course of his or her duties under the accountability and transparency provisions of the
Act.
Citizens of the City of Oshawa should rest assured that City Council acted appropriately
in acquiring the property at 199 Wentworth Street East for its Consolidated Operations
Centre, and that Reports CM-12-32 and CM-13-29 were accurate and appropriate in
providing Council with the information and analysis which it required in its decision
making role.
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Staff whom I interviewed, including, substantially, my interview with the Auditor General
himself, concluded that the City acquired value for money, that the property is a unique
one, and that in the circumstances it was a matter of necessity for the City to take
appropriate steps to acquire the property, which it did.
Following the commencement of my investigation, the Auditor General has apparently
conducted a parallel investigation of his own, has indirectly or directly, communicated to
me, and has provided a large amount of additional documentation including his views
on the conduct of my investigation. This latter pattern of communications has not
assisted me in my investigation.
I believe that City Council should recognize the substantial work and contributions of its
staff, particularly the City Solicitor, Assistant City Solicitor, the City Manager, the
Commissioner, Community Services, the City Clerk, and the Director, Economic
Development Services, among others referred to above, for their efficient and useful
work in the interests of the City with respect to the transactions which form the subject
matter of this report.
With particular reference to the City Manager, I have concluded that this 44-year
employee of the City is a diligent, knowledgeable and experienced municipal civil
servant and that the allegations against him by the Auditor General of personal
misconduct have not been supported or corroborated in any way, and should not have
been published.
The City Council's recent decision to make public a number of previously confidential
reports is a positive one, in accordance with the principle of accountability and
transparency contained in the Municipal Act.
IT IS RECOMMENDED THAT:
•

The Council of the City of Oshawa consider amending its Procedural By-law to
rationalize and clarify procedures determining whether or not, at first instance,
staff reports dealing with confidential matters involving subject matters listed in
section 239(2) of the Municipal Act, 2001, be referred at the outset to a closed
meeting of Council and/or its Committee of the Whole or other body;

•

That Council give due notice to its staff of their responsibilities to report to
Council as a whole and not to individual members of Council;

•

That Council give consideration to the role of the Auditor General, whether or not
the City should continue to appoint such an accountability officer and if so,
delineating the role of the Auditor General and distinguishing his or her
responsibilities from those of other officers of the corporation. The appointment
of an Auditor General, if such is to be made, should be made by a specific by-law
and not through the adoption of an employment contract;
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•

That Council consider clarifying its definition of "records" in its Records Retention
By-law to address security and accessibility with respect to e-mails and other
electronic records of the corporation;

•

That Council give consideration to the adoption of a Code of Conduct for
members of Council and the establishment of the office of Integrity
Commissioner.
Such latter accountability officer
could provide ongoing
assistance to the Council, not only in terms of enforcement of the Code of
Conduct, but with respect to educational functions and assistance to members of
Council in the performance of their duties;

•

If the Council decides to maintain the office of Auditor General that it give
consideration to clarification of the relationship between the role of the Auditor
General, on one hand, and that of internal or external auditors appointed under
section 296 of the Municipal Act, 2001, on the other;

•

That Council confirm its adoption of the policy for the acquisition and disposal of
land, and communicate the terms of that policy to all staff whose responsibilities
may involve its subject matter;

•

That Council emphasize to its members the importance of maintaining
confidentiality over documents and subject matters discussed at in-camera
meetings to prevent "leaks" of confidential information to the public or to persons
not authorized to have access to such information.

I trust that the foregoing will be of assistance to the City Council, and will be pleased to
provide any further assistance or information which it may require, at any time.
Yours truly,

George Rust-D'Eye, B.A., LL.B, LL.M
Investigator, exercising the power and duties of
Integrity Commissioner for the City of Oshawa
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Attachment 1 to
Final Report

To:

Council in Committee of the Whole

From:

Ron Foster
Auditor General

Report

Item:

Date of Report:

AG-13-09

May 16, 2013

File:

Date of Meeting:

C-1000

May 21, 2013

Subject:

Independence of the Auditor General

1.0

PUBLIC REPORT

PURPOSE

To propose a number of changes to support the independence of the Auditor General, improve
accountability and transparency and to bring the City into full compliance with the Municipal Act,
2001.

2.0

RECOMMENDATION

It is recommended to City Council within AG-13-09 "Independence of the Auditor Generaf'
dated May 16, 2013:
1. That an Audit Committee be established with formal terms of reference:
a.
b.
c.
d.

To
To
To
To

improve accountability and transparency within the City,
oversee the results of the external auditor and Auditor General,
support the independence of the Auditor General; and
bring the City into full compliance with the Municipal Act, 2001.

2. That the revised multi-year audit plan at Attachment 5 be approved to allow the Auditor
General to reprioritize his activities:
a.
b.
c.
d.

To fulfill his statutory responsibilities outlined within the Municipal Act, 2001;
To fulfill his Council approved mandate;
To meet his reporting requirements for the Corporate Risk Management Policy; and
To lead the Core Services Review.

3. That the Auditor General and City Solicitor be asked to hold an education session with
members of Council and the Mayor to review their respective statutory roles; and
4. That the City Manager be asked to explain to the Mayor and Council why he approved
Confidential Reports CM-12-32 and CM-13-29 when he knew they excluded important
facts and contained both inaccurate and materially misleading information.

Report to Council in
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3.0

-2-

Item: AG-13-u::~
Meeting Date: May 21, 2013

EXECUTIVE SUMMARY

The Auditor General has not been allowed to fulfill his statutory duties without fear of reprisal
and other limitations imposed by the City Manager. Budget restrictions, reporting restrictions
and the continual expansion his responsibilities have threatened his independence and ability to
fulfill his statutory obligations, approved mandate and reporting responsibilities under the
Corporate Risk Management Policy.
Confidential Reports CM-12-32 and CM-13-29 on the Potential Acquisition of Land were
materially misleading.

4.0

>
>
>
>
>

INPUT FROM OTHER SOURCES

Director of the Local Government Policy Branch, Ministry of Municipal Affairs and Housing;
Chair of the Public Sector Committee, Institute of Internal Auditors;
Two Former Presidents of the Toronto Chapter of the Institute of Internal Auditors;
Auditor General, City of Ottawa; and
Auditor General, City of Toronto.

5.0

ANALYSIS

5.1 Governing Legislation

>

The Municipal Act, 2001 as amended in 2009 (the Act) sets out a number of provisions that
Councils and the heads of Councils are required tb observe to support accountability and
transparency within municipal governments in Ontario.

>

Among other things, clause 224 of the Act indicates that it is the role of Council:
•
•

>

To ensure that administrative policies, practices & procedures and controllership policies,
practices & procedures are in place to implement the decisions of Council; and
To ensure the accountability and transparency of the operations of the municipality,
including the activities of the senior management of the municipality.

Clause 225 of the Act indicates that it the role of the head of Council includes:
•
•

Providing leadership to the Council; and
Without limitfng the aforementioned role, providing information and recommendations to
Council with respect to their above role.

Report to Council in
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Item: AG-13-09
Meeting Date: May 21, 2013

5.2 Legislation for the Auditor General

:Y The Municipal Act, 2001 (the Act) also sets out a number of provisions that have a bearing
on the mission, mandate, duties and powers of the Auditor General.
)>

Clause 223.19(1) of the Act indicates that, once appointed, the Auditor General "is
responsible for assisting the Council in holding itself and its administrators accountable for
the quality of stewardship over public funds and for the achievement of value for money in
City operations."

> The Auditor General is an Accountability Officer of the corporation. His legislative
responsibilities overlap those of the Chief Administrative Officer and Treasurer to assist
Council with holding these administrators accountable for their duties under the Act.

>- Under clause 229, the Chief Administrative Officer is responsible for, among other things,
ensuring the efficient and effective operation of the municipality.
?

Under clause 286, the Treasurer is responsible for handling all of the financial affairs of the
municipality including maintaining accurate records and accounts.

>

Clause 223.19(1.1) of the Act stipulates the Auditor General shall perform his or her
responsibilities under this Part in an independent manner.

)' Council has an obligation to ensure that the Auditor General can perform his duties in an
independent manner without fear of reprisal or other limitations which might impair his ability
to fulfill his or her responsibilities under the Act.
5.3 Independence of the Internal Audit Function
);- The standard on Internal Audit Independence in the Public Sector by the International
Standards of Supreme Audit Institutions defines independence as freedom from
dependence on, or influence or control by, another person, organization, or state.
);- For internal auditors, independence is the freedom from conditions that threaten the ability
of the internal audit activity or chief audit executive to carry out internal audit responsibilities
in an unbiased manner.
);- Independence permits internal auditors to render the impartial and unbiased judgments
essential to the proper conduct of engagements.

:Y Independence and objectivity are vital in ensuring that· stakeholders view the audit work
performed and the results as credible, factual and unbiased.
)>

Ideally, the organization's employees should bring concerns, information and important
matters to the attention of the internal audit activity.
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;;- According to the Institute of Internal Auditors:
•
•
•

•
•
•
•

The Chief Audit Executive (CAE) must report to a level within the organization that
allows the Internal Audit (lA) activity to fulfill its responsibilities;
The CAE must communicate and interact directly with the Board;
Direct communication occurs when the CAE regularly attend and participates in
Board meetings that relate to the board's oversight responsibilities for auditing,
financial reporting, organizational governance and control;
The lA activity must be free from interference in determining the scope of internal
auditing, performing work and communicating results;
The lA activity should have sufficient independence from those it is required to audit
so that it can both conduct its work without interference;
The internal audit activity must be free from interference in determining the scope of
internal auditing, performing work, and communicating results;
Important parts of this independence are the CAE's ability to be protected from
management or political interference or retaliation resulting from carrying out
legitimate duties in accordance with the Standards;

5.4 Threats to the Independence of the Auditor General
;;- The following actions compromised the independence of the Auditor General:
•

During the last term of Council, the City Manager threatened to have the Auditor General
fired if he brought the draft report in Attachment 1 to Council to identify his concerns
about the site selection criteria for the Environmental Services Centre.

•

In 2011, the City Manager met with the current Mayor to discuss the City's budget, to
recommend reductions to the budget of the Auditor General's Office and to propose
staffing changes within the Auditor General's Office without consulting the Auditor
General on the impact of their recommendations .

.•

In late 2012, the City Manager advised the Auditor General that he had made staff
changes within the City to address the actions of two senior staff who had voiced
concerns about the plans for the Centralized Operations Centre.

•

During the preparation of Confidential Report CM-12-32, Potential Acquisition of Land,
the City Manger instructed the Auditor General to exclude the lower end value of the
appraisal of $4.3 million for the property at 199 Wentworth Street East from his audit
attachment.

•

During the preparation of CM-13-29, Potential Acquisition of Land, the City Manager
instructed the Auditor General to exclude information related to the valuation of the
properties subject to acquisition from his audit attachment.
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•

Following the Council meeting on March 20, 2013, the City Manager complained to the
Mayor on March 21 that the Auditor General was "becoming increasingly difficult to work
with and certainly not a team player."

•

In reality, the Auditor General is not part of any team. He is required by Clause
223.19(1.1) of the Act to be independent of staff and Council.

•

The City Manager neglected to tell the Mayor that the Corporate Leadership Team had
determined that the best way to improve the change management process was to have
the Auditor General highlight significant risks within his audit attachments to reports to
Committee and Council.

•

The Change Management Process was one of the approved risk management initiatives
shown at Attachment 2 within AG-11-13, Corporate Risk Management Policy.

Ideally, an Audit Committee would be in place to protect the independence of the Auditor
General and to mediate the Auditor General's relationship with the organization. Without
these protections, restrictions imposed by management can prevent the Auditor General
from fulfilling his statutory obligations and mandate which is shown at Attachment 3.

5.5 Role of Audit in Public Sector Governance
? Governance is defined as the combination of processes and structures implemented by a
board or Council to inform, direct, manage, and monitor the organization's activities toward
the achievement of its objectives.

>-

Effective governance systems identify the root cause of problems, determine required
corrections and follow up to ensure those actions were implemented on a timely basis.

>-

According to The Role of Auditing in Public Sector Governance by the Institute of Internal
Auditors, auditing is a cornerstone of good public sector governance.

? By providing unbiased, objective assessments of whether resources are managed
effectively, auditors help public sector organizations achieve accountability and integrity,
improve operations, and instill confidence among citizens and stakeholders.
5.6 Role of Audit Committees in Public Sector Governance

>-

Audit committees are a key element of public sector governance because they improve
accountability and transparency, ensure that audit results are communicated and that
recommended improvements are addressed on a timely basis.

>-

Audit committees also bolster the independence, integrity, and effectiveness of public sector
auditors by providing independent oversight of the internal and external audit work plans and
results, assessing audit resource needs, and mediating the auditors' relationships within
public sector organizations.
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).- A Model Audit Committee Charter from the Institute of Internal Auditors is provided at
Attachment 4A.
).- The Audit Committee Charter for the City of Ottawa is provided at Attachment 48.

5.7 Audit Committee in Oshawa
).- Council in Committee of the Whole presently receives the audit results of the external
auditor and Auditor General.
).- No charter or terms of reference exists to guide members of Council in Committee of the
Whole while overseeing the work of the external auditor and Auditor General.
).- New members of Council may not be aware of their statutory responsibilities to ensure:
•

the Auditor General can perform his duties in an independent manner without fear of
reprisal or other limitations that might impair his ability to fulfill his responsibilities
under the Act; and

•

the accountability and transparency of the operations of the municipality, including the
activities of the senior management of the municipality per clause 224 of the Act.

~ It is recommended that the Auditor General and City Solicitor hold an education session with

members of Council and the Mayor to review their respective statutory roles.
).- It is recommended that an Audit Committee be established with formal terms of reference:
•
•
•
•

To
To
To
To

improve accountability and transparency within the City,
oversee the results of the external auditor and Auditor General,
support the independence of the Auditor General; and
bring the City into full compliance with the Municipal Act, 2001.

5.8 Funding of the Auditor General's Office
).- According to The Role of Auditing in the Public Sector, by the IlA, "the audit activity must
have sufficient funding relative to the size of its audit responsibilities. This important
element should not be left under the control of the organization being audited because the
budget impacts the audit activity's capacity to perform its responsibilities."
).- Clause 223.19(1) of the Act indicates that, once appointed, the Auditor General "is
responsible for assisting the Council in holding itself and its administrators accountable for
the quality of stewardship over public funds and for the achievement of value for money in
City operations."
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>

Council can add responsibilities and work to the annual audit plan of the Auditor General,
but cannot reduce his responsibilities or work.

>

Adding work to the annual audit plan without providing funding compromises the
independence of the Auditor General and his ability to complete his statutory responsibilities.

>

In February 2011, significant reductions were made to the budget of the Auditor General's
Office without consideration of the potential impact on his independence or ability to fulfill his
statutory responsibilities.

>

In May 2011, Council expanded the responsibilities of the Auditor General's Office to include
its local boards, municipally-controlled corporations and grant recipients without increasing
his budget.

>

In November 2011, Council expanded the Auditor General's responsibilities for risk
management but provided no additional resources to the Auditor General's budget.

>

In February 2013, Council directed the Auditor General to lead an internal core services
review with no budget impact.

>

In April 2013, Council provided the Auditor General with an additional $30,000 to conduct a
number of follow-up audits and reviews to improve value for money within operations.

>

Notwithstanding the $30,000 increase, the Auditor General still has insufficient resources to
fulfill his statutory responsibilities and professional obligations; meet the requirements of the
Corporate Risk Management Policy; lead the Core Services Review; and make a significant
contribution to the Continuous Improvement Program.

>

It is recommended that the revised multi-year audit plan at Attachment 5 be approved to
allow the Auditor General to reprioritize his activities:
a.
b.
c.
d.

To fulfill his statutory responsibilities outlined within the Municipal Act, 2001;
To fulfill his Council approved mandate;
To meet his reporting requirements for the Corporate Risk Management Policy; and
To lead the Core Services Review.

>

If Council wishes to reduce the annual budget for the Auditor General's Office going forward,
the City should enter into shared services agreements with one or more of the municipalities
which have recently expressed interest in shared service agreements.

>

The bottom of page 2 of the revised plan identifies the cost savings that could be realized by
the City without compromising the Auditor General's independence or his ability to fulfill his
statutory obligations, mandate or other responsibilities assigned by Council.
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5.9 Special Review
:Y The following internal control weaknesses were identified within Confidential Report CM-07
16 at Attachment 6 for the acquisition process for the Cullen Garden miniatures:

•

•
•
•

The City Manager led the transaction completely by-passing the Commissioner of
Development Services who plays a key role in managing the accuracy and
completeness of real estate reports;
The City Manager advised Council that the City was competing with a number of
other purchasers for the property and needed to move forward quickly;
The appraisals obtained by staff to determine the value of the real estate subject to
acquisition were flawed; and
The City overpaid for the property subject to acquisition.

:Y Most importantly, staff did not conduct the acquisition process in accordance with Council's
direction: "That Council authorize staff to proceed as discussed with Option 1 concerning
Confidential Report CM-07-16 subject to due diligence."
:Y As a result of the above internal control weaknesses the Auditor General reported at AG-09
07, which is provided at Attachment 7, that "The City does not have a consistent process
for appraising property for acquisitions and disposals. As a result, the City could potentially
overpay for properties it purchases or be under-compensated for property it sells."

:Y Accordingly, the Auditor General recommended in AG-09-07, which has been removed
recently from the City's website, that management update processes for the acquisition and
disposal of City property. Dollar thresholds should be identified for acquisitions and
dispositions that require an external appraisal.
:Y The above recommendation was still outstanding when both CM-12-32, Potential Acquisition
of Land, and CM-13-29, Potential Acquisition of Land were submitted to Council.
:Y As all of the weaknesses that were present within the acquisition process for the Cullen
Garden Miniatures appeared to be present within the acquisition process for 199 Wentworth
Street East, the Auditor General initiated a special review.
};>

Senior Staff attempted to block the Auditor General's special review. Their email is provided
at Confidential Attachment 8.

:Y The results of the Auditor General's special review of the acquisition process for 199
Wentworth Street East are shown in the memo at Confidential Attachment 9 to this report.
:Y The City Manager requested that the results of the special review not be shared with the
Mayor or Council. This request compromises the independence of the Auditor General and
delays the implementation of appropriate controls to mitigate the risks identified within the
real estate acquisitions.
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}>

Following the issue of CM-13-29, the Auditor General was interviewed by Senior Staff for
disciplinary purposes which is unusual considering that only Council has the authority to
discipline the Auditor General.

);;>

The results of the second phase of the Auditor General's special review which assessed the
completeness and accuracy of reports CM-12-32 and CM-13-29 are provided at
Confidential Attachment 10 of this report.

);;>

The Auditor General concluded that both Confidential Reports CM-12-32 and CM-13-29
were materially misleading due to inaccuracies and Incomplete information.

}>

The Auditor General also concluded that staff had not completed their due diligence prior to
reporting to Council in July 2012 for CM-12-32 and in March 2013 for CM-13-29.

);;>

It is recommended that the City Manager be asked to explain to the Mayor and Council why
he approved Confidential Reports CM-12-32 and CM-13-29 when he knew they excluded
important facts and contained inaccurate and materially misleading information.

6.0

>-

Minor costs will be incurred to appoint an external member to the City's Audit Committee.

7.0
);;>

FINANCIAL IMPLICATIONS

RESPONSE TO THE OSHAWASTRATEGIC PLAN

The Auditor General assists Council in holding itself and its administrators accountable for
the quality of stewardship over public funds and for the achievement of value for money in
City operations. Ensuring accountable leadership is one of the goals contained within the
Oshawa Strategic Plan.

Ron Foster'
Auditor General
Attachments

Attachment 2 to Final Report
City Council Meeting Direction June 10, 2013
MOTIONS

Whereas Council has approved the acquisition of three parcels of land that will
comprise a consolidated works depot; and,
Whereas the process by which Council approved the acquisition of the parcels of land
included several reports to Council; and,
Whereas certain of the reports were considered during closed meetings of Council in
accordance with the Municipal Act because they related to what were then proposed
or pending acquisitions of land by the City; and,
Whereas two of the three land transactions have been completed and the third is now
unconditional and is scheduled for completion in July, 2013; and,
Whereas it is considered appropriate in the circumstances to make public the reports
that were considered by Council, subject to compliance with the Municipal Freedom of
Information and Protection of Privacy Act including in relation to personal information
and third party information, as may be applicable; and,
Whereas it is considered appropriate in the circumstances for members of Council, the
media and for staff whose service delivery relates to the proposed consolidated depot
to view the land and premises that the City as acquired to date;
Be it resolved:
1.

That, subject to compliance with the Municipal Freedom of Information and
Protection of Privacy Act, this resolution and the following reports respecting
the process by which Council approved the proposed consolidated depot be
posted forthwith to a City web page that is linked to the main page of the City's
website:
a.
b.
c.
d.
e.
f.

2.

CM-11-57;
CM-12-03;
CM-12-30;
CM-12-32;
CM-12-51;
CM-13-29; and,

That the Commissioner, Community Services Department, be requested to
make arrangements satisfactory to the Commissioner for members of Council,
the media and for staff whose service delivery relates to the proposed
consolidated depot to view the land and premises that the City has acquired to
date.

Attachment 2 to Final Report
City Council Meeting Direction June 10, 2013
ATTENTION:

Office of the City Manager, Community Services
Department, Corporate Communications and Marketing,
Legislative and Regulatory Directorate, Legal Services ,
City Clerk Services

ACTION TAKEN:

CARRIED
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Memorandum

Prepare To Be Amazed

Office of the Auditor General

August 9, 2013
Memo to:

Mayor Henry and Members of City Council

From:

Ron Foster, Auditor General

Re:

Amendment to AG-13-09, Independence of the Auditor General

Report AG-13-09, was prepared by the Auditor General's Office in accordance with the
International Professional Practices Framework of the Institute of Internal Auditors. This audit
included inquiries of staff, analyses of documents and email correspondence, review of expert
reports and opinions and detailed assessments of general and process controls as well as
associated risks.
Internal audit reports provide assurance to readers rather than guarantees. The Auditor
General's Office concluded within Report AG-13-09 that Confidential Reports CM-12-32 and
CM-13-29 were materially misleading due to inaccuracies and incomplete information. It
should be noted, however, that no evidence of criminal wrongdoing was identified within either
our audit or Report AG-13-09.
While there is reasonable audit evidence to demonstrate that the City Manager knew that
Confidential Reports CM-12-32 and CM-13-29 were misleading, the possibility remains that he
did not know these reports were misleading and that the errors and omissions within these
reports arose for a number of other reasons. Regardless, he remains accountable for ensuring
that reports to Council are reasonably complete and free from significant errors.
For the above reasons, I told Mr. Rust-D'Eye on August 7, 2013 that I wished to amend
recommendation 4 on page 1 of Report AG-13-09, to state "That the City Manager be asked to
explain to the Mayor and Council why he approved Confidential Reports CM-12-32 and CM
13-29 when he knew "or ought to have known" they excluded important facts and contained
both inaccurate and materially misleading information." I also wish to make a similar
amendment to the recommendation at the end of section 5.0 on page 9 of Report AG-13-09.
'

The comments above and requested amendments should not be construed as a "significant
abandonment" ofthe findings and conclusions contained within AG-13-09. They are provided
to clarify the audit process; to identify other findings and conclusions not stated within the
report; and to assist
resolution of the concerns identified.

C.C.

Attachment 4 to Final Report
City Council Meeting Direction May 21, 2013
6.

Ron Foster, Auditor General submitting Report AG-13-09 concerning the
Independence of the Auditor General
Recommendation
That the recommendation contained in Report AG-13-09 be replaced with the
following:
Whereas the City's Auditor General has made serious allegations about both
individual employees and City departments in Report AG-13-09; and,
Whereas these concerns include issues from 2007 to 2013; and,
Whereas it is critical that these allegations be immediately investigated;
Therefore be it resolved that a full investigation be undertaken by an independent
expert authority with the direction that a comprehensive report be prepared clearly
outlining the findings, conclusions and any recommended actions judged
necessary in the best interest of the Corporation and the citizens of Oshawa; and,
That the inquiry report be presented as soon as possible in an open session of
Council, subject to applicable law, thereby enabling full public disclosure of
findings and recommended actions; and,
That in view of his recognition as one of the top authorities in municipal law in
Canada, his direct experience as a municipal solicitor, as well as his role as an
Integrity Commissioner, George Rust-D'Eye be appointed to undertake this
investigation; and,
That for the purposes of this investigation so authorized by Council, George Rust
D'Eye shall also have the powers and duties of an Integrity Commissioner as set
out in Sections 223.3 to 223.5 of the Municipal Act, 2001, as amended, with
respect to the subject matter of his investigation, including the conduct of
employees and officers of the City; and,
That George Rust-D'Eye be provided with absolute co-operation from all staff,
including all information, public or confidential, relative to the allegations or other
matters, as he deems necessary to complete his inquiry; and,
That all documents, files, correspondence, voice mail messages, and other
records potentially related to this inquiry be preserved; and,
That the costs of the inquiry be charged to the appropriate account, as determined
by the Director, Finance Services/Acting Treasurer; and,

Attachment 4 to Final Report
City Council Meeting Direction May 21,2013
That George Rust-D'Eye commence immediately and present a status report on
his investigation to City Council no later than the Council meeting of June 25,
2013; and,
That the Minister of Municipal Affairs, and any other authorities as George Rust
D'Eye deems appropriate, be advised that this investigation has been committed
to and authorized by the Council of the City of Oshawa.

ATTENTION:

Auditor General, Office of the City Manager, Finance
Services, City Clerk Services

ACTION TAKEN:

CARRIED
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"ro:

Council in Committee

the Whole

From:

George Rust-D'Eye, Independent lnvestigator

Subject:

Interim Report of investigation into Allegations Contained in
Report AG-13-09

1
ln his Report AG-13-09, dated May 16, 2013, the Auditor General has made serious
allegations concerning the process leading to the City's acquisition of property at
'l99 'Wentworth Street East for its Consolidated Operations Centre, and with respect to
the alleged conduct of the City Manager in having input into that process.
The City Council at its meeting held on May 21, 2013 resolved that a full investigation
be undertaken by an independent expert authority, with the direction that a
comprehensive report be prepared, clearly outlining the findings, conclusions and any
recommended actions judged necessary in the best interests of the City Corporation,
and the citizens of Oshawa.
Pursuant to the above resolution, the Council appointed me to undertake the
investigation and to present a status report on my investigation to the Council no later
than the Council meeting of June 24th (sic), 2013.
The above resolution was confirmed by the Council through its enactment of
By-law 62-2013, "to confirm the proceedings of Council at its meeting held
May 21, 2013".
This interim report is provided to the Council in accordance with that direction.
TAKEN IN

INVESTIGATION

I commenced my investigation into this matter on VVednesday, May 22, 2013 and have
devoted most of my working time since that date, to the conduct of my Council"directed
inquiries.
At the outset, I want the Members of Council to know that to the best of my knowledge,
City staff with whom I've had contact, have provided me w!th their full co-operation, and
assistance in my investigation.

wish to
and thank the
support which
provided to me, including the establishment
securing
a fully-equipped office,
operations; responding
ali of
requests for
which l have used as the centre of
information; and arranging for a member
her department, the Committee.
Co·ordinator, to assist me by reporting and transcribing my interviews with staff involved
in the transactions which form the subject-matter of the Auditor General's Report
AG-13-09. Through her work in this regard, the Committee Coo·ordinator has, through
her prompt and efficient co-operation with me, contributed substantially to the
furtherance of my investigation.
In accordance with the instructions of the Council contained in the above resolution,
documents, emails and other records relevant to my investigation have been preserved
and provided to me, including tvventy-five boxes full of written material, as well as a
number of binders, file folders and envelopes containing a substantial amount of other
relevant material, and a number of electronic communications.
The above records provided to me by the City Clerk have been obtained from the
various staff and Departments to which my \nvestigation relates.
! have commenced a systematic review of the information referred to above,
concentrating, at the outset, on records of actions and events relevant to interviews with
staff which I have conducted to date, of the Auditor General, the City Manager (two
interviews), the Director, Facilities Management Services, the Director, Economic
Development Services and the Commissioner, Development Services.
In view of the broad and ambiguous nature of the allegations, and the lengthy and
complicated series of decisions, actions and transactions which led to the City's
acquisition of the property in question, both my review of recorded information and my
questions of the principals involved, have been, and will continue to be, quite time
consuming, ln order for me to provide to the Council the comprehensive and useful
report anticipated by the Council resolution and the instructions to me which it contains.
In accordance with the final paragraph of the resolution the City Clerk has, in
consultation wlth me, advised the Minister of Municipal Affairs that this investigation has
been committed to, and authorized by, the request of the City of Oshawa.
I have advised the City Clerk that I do not believe it necessary or appropriate, at this
point in time, to advise any other authorities about this investigation.
ADDITIONAL

AND PRELIMINARY

As suggested above, the necessary work involved to fulfill and implement the
instructions of Council, is proving to be a potentially much more
undertaking
l, or Council, could
previously anticipated. However, J
~n a !1lcmner vvhich
reduce

2

i\ccording
l arn attempting in every vvay
,
minimize the amount
time
me to provide to the
my full and final report,
narrow the
required
potential broad scope of the subject-matter which could relata to, or
out of, the
allegations the Auditor General.
i also recognize the need to restrict my report to addressing the specific terms of
reference which l have been given by Council, unless otherwise directed by CounciL
For furtherance of this objective, l do not expect to include in my report, lengthy
discussion or analysis of issues not referred to, or raised directly in, AG-13-09, the
report of the Auditor General which led to the decision by Council to appoint me to carry
out the investigation.
As mentioned above, I have conducted preliminary interviews of a number of members
of City staff, including, at the outset, the Auditor General, who addressed his report to a
public meeting of Council in Committee of the VVhole; and then the City Manager, to
whom most of the allegations in that report, relate.
Once again, I am pleased to advise the Council that all of the staff whom I have
intervievved appear to have been fully cooperative, in providing to me a substantial body
of records, and in responding to all of my questions.
I am most impressed with the systematic and comprehensive making and keeping of
records, which appears to exemplify the practices and corporate culture of the City.
This fact, together with the co-operation and assistance by the City Clerk and of her
staff, referred to above, will do much to further the accuracy and comprehensiveness of
my final report, which I hope to complete during the summer months, to be provided to
Members of Council at the earliest possible time.
Despite my substantial review of City records and interviews of staff to date, as
mentioned above, l am not yet in a position to have formed conclusions with respect to
the allegations contained in Report AG-13-09.
I can however state, and assure the Council at this time, that the evidence provided to
me to date, including information put forward in support of serious allegations relating to
purported conduct of the City Manager, does not provide any grounds whatsoever to
support a conclusion that whatever he did, or is alleged to have done, involved any hint
of corruption, graft or the seeking of personal financial gain on his part, or by any other
member of staff, involving the transaction by vvhich the City acquired the property at
'199 VVentworth Street East

i wou recommend that,
my
revie\"J of it by
whatever action Council rnay
to take arising
the Auditor
appointment rnay
continued on an
pleasure" basis, and that no action be taken to
enter into or renew a contract of employment for that position at the present time. This
arises from the fact that I anticipate that l may, in my final report, address the power of
the City to appoint an auditor general, and terms and conditions upon which an
appointment might be made, and addressing issues dealing with the role of the auditor
general as an accountability officer, and steps which might be taken to assure his or her
continuing independence.

I trust that the foregoing will be of assistance to CounciL ! will be pleased to respond to
any reque~ts or
by Council relating to my investigation and to provide such
should require at any time.
further in· qrmation
:l

t-l:;t:£)1..~,
, LLB, LL.M
~·/exercising the power and duties of Integrity Commissioner for the City of

Oshawa.

\tiElVIORA.NDUM U.t

AldU.Lrvu::..i"'

between
Ronald C. Foster
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berein referred to as "the Employee"

and
THE CORPOR>\.TION OF THE CITY OF OSHAWA

herein referred to as "tbe Corporation"
]j

'.fl

Whereas the parties have ~greed to execute a formal contract of employment for a fixed term of 3 years;::;.
commencing September 6, 2010, the Employee and the Corporation agree that:
f~

Purpose

~;;

inz:;

1. The purpose of this Agreement is to govern the employment relationship between the Employee
the capacity of Auditor General and the Corporation and to ensure the terms and conditions of£:
employment are mutuallyCfB1derstood. The parties agree that this is a fixed tenn .contract o~
employment. for a"'"'~:;:-yeat?;erm... eoiseiaiHg witk tfie term: ef GotiRcil.. The parties further agree that
this contract may be terminated prematurely in accordance with the notice and termination

provisions set out below.

2. The duties for the position of Auditor Genera] are contained in the attached Job· Sul'lllriary. The
Corporation reserves the right to alter the duties of the job, assign other duties or to transfer or
reassign the Employee at its sole discretion, providing a reasonable amount of notice is provided to
the Employee.
·
3. The Auditor General position reports directly to Council and administratively to the City Manager.
Job Performance

4.. The Employee shall produce timely and good quality work acting always in a competent,
trustworthy and loyal manner. The Employee shall not act in a manner inconsistent with the best

interests of the Corporation.
5.

The Employee must maintain a valid Ontario Driver's Licence, minimum Class "G".

6. The Employee will avoid potential and actual conflicts of interest in any aspect of the job and will
:remain free of interests and relationships that are potential1y or actually detrimental to the
Corporation's interests. In the event the Employee discovers that a potential or actual conflict of
interest exists. the Employee shalJ hnmediate]y advise the City Manager.

Job Performance (cont'd)

7. The Employee agrees to be bound by the Corporation•s policies. procedures, practices and guidelines
as made known to the Employee by the Corporation. The Corporation reserves the right to add,
delete or alter policies, practices and guidelines from time to time. In the event of a conflict between
those policies, procedures, practices and guidelines and this Agreement, this Agreement shall
prevail.
·

Salary
8. The salary for the Auditor General will be fixed at $172,500 per annum and will not be subject to
merit or cost-of-living adjustments during the 3-year contract.

Hours of Work
9. Hours of work will be as scheduled from time to time to accommodate operational requirements,
generally, but not always, between the hours of7:00 a.m. :and 10:00 p.m., 7V.. hours per day and 36'l4
hours per week. Scheduling and duration of unpaid meal breaks will be flexible dependent upon
operational requirements.

Overtime Compensation .
10. Compensation for work in excess of the Employee's regular hours of work is provided as one week
off in lieu per annum providing the equivalent number of hours in the Employee's work week has
been worked. ·

Pension Plan
11. The Employee will be entitled to continue as a member of the O:MERS basic plan as an Other
Than-Continuous,.Full-Time (OTCFT) employee in accordance with the Ontario Pension Benefits
Act, 1987 and the OMERS Act and Regulation.

Paid Vacation
12. The paid vacation entitlement per calendar year is four weeks~ with the first year being pro-rated.

Paid Holidays
13. The paid holidays observed by the Exempt Group ~ill be provided to the Employee as they occur.

Sick Leave
14. The Employee will accumulate one and one-half(1.5) days sick leave credits for each full month
of employment and will be eligible to draw sick leave pay immediately upon commencement of .
employment with the Corporation. Sick leave credit_s have no value at termination.

Benefits
15. Benefits not otherwise specificaily addressed in this Agreement shall be provided by the Corporation
on the same basis as those provided to regular full time employees in the Exempt Group.

Termination and Notice
16. The Corporation may terminate this contract of employment before the end of its fixed terfi'..., at any
time, for just cause without notice. In the absence ofjust cause, the Corporation may terminate the
contract, before the end of its fixed tenn, upon providing six (6) months pay in lieu of written' ~otice ..

17. A minimum of thirty (30) days written notice will be provided to the Corporation in the event the
Employee resigns during the term of this Agreement.
18. The Employee acknowledges by his signature herein that he understands the terms of this
Agreement, and that he has had a reasonable opportunity for independent advice with respect to this
Agreement.

Optional Extension Period
19. This contract may be extended for an additional 3-year period, subject to the agreement of both
parties. The salary of the Auditor General for the extension period would be negotiated at the time
of extension.

Ronald C. Foster

Dated

John Gray, Mayor

Dated
~

Sandra Krane, City Clerk

\'"'\~ .31 1 .;to i o
Dated
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To:

Audit, Budget and Corporate Services
Committee

From:

Rick Stockman, Commissioner
Department of Corporate Services

Subject:

1.0

Report

Item:
ABCS-06-09

Date of Report:
January 22, 2006

File:

Date of Meeting:

C-4040

January 30, 2006

Auditor General Function

Ward:
All

BACKGROUND

City Council approved "in principle" the establishment of an Auditor General position at its
meeting of October 24, 2005. Council also directed at that meeting "that should City Council
approve the Auditor General position "in principle", that staff prepare a terms of reference for
the Auditor General position and report back through the Corporate Services Committee," now
known as the Audit, Budget and Corporate Services Committee (ABCSC).
The purpose of this report is to provide Council with possible terms of reference.
2.0

INPUT FROM OTHERS

Jeff Griffiths, Auditor General, City ofToronto
3.0

ANALYSIS

City Council has approved "in principle" the position of an Auditor General ("Auditor"). The
mandate of a position of this nature can range in scope from reviewing day-to-day transactions
for compliance with established City policies and professional standards to that of an oversight
function regarding service delivery, effectiveness and efficiency. Council has consistently
supported an audit function to identify savings that could be realized from a review of the way
the City does business.
3.1

Possible Reporting Structure for an Auditor General Position

An Auditor should be free to establish his or her work plan independent of Council or staff
intervention, and have the independence and authority to issue reports and findings regardless of
the potential impact. Such a position could report to City Council through the newly established
Audit, Budget and Corporate Services Committee.

98011-9901

Report to the Audit, Budget and
Corporate Services Committee (Continued)
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Item: ABCS-06-09
Meeting Date: January 30, 2006

Possible Terms of Reference of an Auditor General

The following possible terms of reference are proposed for the Committee's consideration:
Provide City Council and management with comprehensive, objective reviews of any
area of municipal operations to determine whether operations are performed in the most
economical, efficient, and effective manner.
Provide assurance to City Council and management that the financial, management and
electronic data processing control systems are working effectively.
Provide advice on controls to management when changes in operations are planned such
as the introduction of new facilities or enhancement to data processing.
Provide close liaison with external auditors to provide broader audit coverage.

•

•
•
•

A more detailed proposed Job Description is shown in section 3.3, and outlines the general scope
of the position and duties.
3.3

Auditor General's Job Description

The Auditor's major areas of responsibility include the following.
•
"
•

..

"

"

3.4

Formulate strategies, objectives, policies, and priorities including the development of
a risk based annual audit work plan for the City to address audit priorities and risks
Ensure the audit work plan incorporates both corporate and departmental priorities
and allows for adjustments to be made to accommodate urgent or special requests
Manage a program of broad scope audits by organizing and establishing audit
objectives, scope and criteria, writing reports, developing recommendations, and
presenting audit results to elected officials and senior management staff
Develop and maintain professional relationships with elected officials, senior
departmental staff and external auditors to provide value added independent advice
and guidance with respect to financial, policy, operations, risk and control issues
Develop and implement on-going productivity improvement measures to ensure that
the Audit function is cost effective and provides appropriate project management
techniques to monitor and evaluate progress
Attend Council and Committee meetings for the purpose of presenting reports and
responding to queries
Key Qualifications of an Auditor General

The following are key qualifications for the Auditor's position:
1.

2,

3.

A Professional Accounting Designation (CA, CGA or CMA), combined with extensive
senior management experience in the execution and management of a broad scope of audits
and special projects or a sufficient and appropriate combination of education, skills and
senior management experience in the field of internal auditing.
Several years' senior management experience in the audit field.
Demonstrated abilities in such areas as:
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Comprehensive in-depth knowledge of all aspects of audit principles, practices and
standards
Familiarity with data extraction and analysis tools
Excellent interpersonal and communication skills
Ability to write clear and concise reports
Ability to make verbal presentations

Process and Timing

The following table outlines the actions and timing that could be followed to establish and fill
the position of the Auditor.
Action

Responsibility

Timing

1. Council approve establishment of the position of
the Auditor

Council

2. ABCSC develop Auditor's job description/terms
of reference establishing scope,
responsibilities and deliverables
3. Council approve by-law to establish Auditor
function
4. Job Evaluation Committee establish salary level
4. Initiate recruitment process
5. Conduct interviews

ABCS Committee I
Staff

February

Staff/Council

February

6. Council approve recommended candidate
7. Auditor begins duties
4.0

February

Staff
Staff
Staff/ABCS
Committee (TBD)
Council

February
February/March
February/March
April/May
May/June

RESPONSE TO THE COMMUNITY STRATEGIC PLAN

The recommendations of this report support the Community Strategic Plan's goal of creating a
caring and responsive community by trying to improve the affordability of the City's services
principally funded through property taxes.
5.0

FINANCIAL IMPLICATIONS

The estimated annual cost, including benefits, for this function is $150,000 to $180,000 per year
and has not been included in the 2006 budget estimates. The impact in 2006, assuming the
above timelines, is $75,000 to $90,000.
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CONCLUSION

Council approved "in principle" the position of the Auditor General and requested staff prepare
terms of reference for this position for its review. Those terms, job responsibilities and key
qualifications have been provided in this report to assist Council in its review and consideration
of an Auditor General position. It is proposed that this position report to City Council through
the Audit, Budget and Corporate Services Committee.
Funding for this position has not been provided in the 2006 budget as the position was not
approved by Council. It has been added to the list of outstanding potential increases.

7.0

RECOMMENDED ACTION

That the Audit, Budget and Corporate Services Committee recommend to City Council that
direction be provided on the establishment of the Auditor General position.

Original signed by
Chris Brown,
Director ofFinance

Original signed by
Rick Stockman, Commissioner
Department of Corporate Services ·
RS:CB

