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1.0 Purpose 

The purpose of this report is to: (1) outline legislative and administrative considerations in 
drafting a Council vacancy policy; (2) summarize input received from the public on a 
Council vacancy policy; and (3) recommend a Council vacancy policy. This report 
responds to a March 27, 2017 Corporate Services Committee direction: 

“That Correspondence CORP-17-12 from Unifor Local 222, CORP-17-13 from 
Rosemary McConkey and all the delegations concerning the implementation of a 
by-law/process for filling future Council vacancies be referred to staff for a report.” 

2.0 Recommendation 

It is recommended to City Council: 

That the Council vacancy policy, attached as Appendix A to Report CM-17-31 dated 
November 3, 2017, be adopted. 

3.0 Input From Other Sources 

• Other Ontario Municipalities
• City Solicitor
• Oshawa residents
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4.0 Analysis 

4.1 Legislative Overview 

The Municipal Act, 2001 (the Act) identifies several different ways a vacancy on Council 
may occur: 

• The Member is no longer qualified to hold office; 
• The Member does not make their oath of office after a regular election or by-election; 
• The Member misses three consecutive months of Council meetings without being 

authorized to do so by Council; 
• The Member resigns from their office; 
• The Member is appointed to another seat on Council; 
• The Member has been removed from office by a Court; 
• The Member forfeits their seat on Council under the Act, or any other statute; or; 
• The Member dies, whether before or after making their oath of office. 

Upon being notified of a vacancy, Council must declare the seat vacant at its next regular 
meeting (or in the case of a death of a Member, either of its next two regular meetings). 

Once a seat has been declared vacant, Council must appoint a person to the vacancy, or 
pass a by-law directing the City Clerk to hold a by-election within 60 days. If a vacancy 
occurs after March 31 in the year of an election, Council is only permitted to fill the 
vacancy by appointment. If the vacancy occurs within 90 days of Voting Day, Council must 
leave the seat vacant until the end of the term. 

The Act does not establish any process, or define any criteria to assist Council in 
determining the option to select. The Act requires Council to determine how to resolve a 
vacancy on Council. 

4.2 Experiences of Other Municipalities 

Municipalities throughout Ontario of varying size have adopted policies establishing a 
framework to assist in determining how a Council vacancy should be filled. A sample of 
recent experiences in other municipalities is outlined below. 

4.2.1 Markham 

In 2012, the Council of the City of Markham adopted a policy that recommends vacancies 
be filled by by-election prior to December 31 in the year preceding an election year and by 
appointment after that point in time. Where a vacancy is to be filled by an appointment, the 
policy identifies several potential options available to Council depending on which office 
has experienced a vacancy, but does not otherwise direct Council to act in any particular 
way. To date, their policy has not been used. 
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4.2.2 Milton 

In 2015, the Council of the Town of Milton adopted a policy that recommends their Council 
fill most vacancies by appointing the runner-up in a particular office in the most recent 
municipal election, provided the runner-up received at least 70% of the total number of 
votes received by the candidate who was elected. If a runner-up did not receive a sufficient 
number of votes, a by-election would be held where the vacancy occurs before June 30 in 
the third year of the Council term or by an open call (allowing qualified individuals to submit 
an application for appointment for consideration by Council) where it occurs after this date. 
To date, their policy has not been used. 

4.2.3 Wasaga Beach 

In 2016, the Council of the Town of Wasaga Beach adopted a policy that provides Council 
with the discretion to determine whether a vacancy will be filled by by-election or by 
appointment. In many ways similar to the City of Markham policy, should Council choose 
an appointment process, the policy establishes different methods for general Council 
vacancies (appointment of a previous candidate, or open call) and a specific method for 
filling mayoral or deputy mayoral vacancies. The policy defines the specific steps to be 
completed by the Clerk, prospective appointee and Council, where applicable, in support 
of each approach. The policy was used in June 2016 to appoint an individual to the Office 
of Councillor. Council opted to appoint an individual selected through an open call. 

4.2.4 Toronto 

In 2000, the Council of the City of Toronto adopted a policy recommending that a vacancy 
occurring prior to November 30 in the year preceding a regular election would be filled by a 
by-election and any vacancy occurring after that point would be filled by an appointment. 
During the period the policy was in effect, seven vacancies occurred with five of the 
vacancies being filled by appointment and two filled by by-election. In the spring of 2014, 
Toronto Council rescinded the policy on the basis that their Council could be bound to 
specific outcomes identified in their policy and that it must determine how to address each 
vacancy on the basis of the unique circumstances at a point in time. During the current 
term of Council, there have been three vacancies. One vacancy (Ward 2) was resolved by 
by-election, while another (Ward 44) was addressed using an open call for interested 
candidates. Ward 28 is currently vacant; however, staff understand their Council will 
appoint an individual through an open call. 

4.3 Summary of Public Feedback 

As part of the policy development process, staff undertook a public consultation process 
which included: 

• An online survey available through the Connect Oshawa website; 
• A hard copy survey available in person at Service Oshawa; and, 
• A public open house hosted by City Clerk Services staff on October 18 at City Hall. 

Participants were canvassed to understand their perspectives and preferences in order to 
inform potential policy responses. 
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In total, six surveys were completed through Connect Oshawa and four participants 
attended the open house. Correspondence and delegations submitted to the Corporate 
Services Committee and Council in the spring of 2017 on the subject of a Council Vacancy 
Policy were also taken into consideration.  The following chart outlines preferences to 
filling Council vacancies from the recent consultation process and feedback received in the 
spring of 2017: 

7 

12 

1 

Appointment vs. By-election Preference 

Appointment By-election Other
 

A majority of participants (five) in the recent public consultation process indicated a 
preference for Council vacancies to be resolved through the use of a by-election, while 
seven individuals submitting correspondence or appearing before Committee or Council 
earlier this year shared the same preference. Individuals expressing this opinion 
emphasized the importance of democratic values in supporting their position. During the 
community engagement initiative, two participants expressed concern about costs 
associated with a by-election and indicated that Council should opt to address vacancies 
by way of an appointment in all instances. Three individuals shared this same perspective 
in spring 2017, with two others stressing the value of appointing a runner-up from the most 
recent election. One respondent was not committed to either an appointment or a by-
election. Instead, they identified the role that the timing of the vacancy may play in either 
supporting either of the two options available to Council. 

During the open house, participants were divided on the method that ought to be used to 
address a future vacancy; however, all agreed that a future process should offer a solution 
that is transparent and takes into consideration public interest. Key elements that were 
identified by the attendees included public notice of Council decisions regarding vacancies, 
an opportunity for public input on the method of filling a vacancy and clarity on the 
procedures used and decisions made by Council regarding vacancies at a particular point 
in time. The comments obtained through the community consultation initiative mirror the 
feedback provided to Committee and Council earlier in the year. 
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4.4 Fettering of Council Discretion 

Where Council has been granted the authority to exercise powers on a discretionary basis, 
it must not fetter its discretion by pre-determining or fixing the outcome of that discretionary 
decision-making process through a policy or procedure. As noted in Section 4.1 of this 
Report, the Act requires that a council must, within 60 days of declaring a seat vacant, 
appoint a person to the vacancy, or alternatively, pass a by-law directing the City Clerk to 
hold a by-election. The requirement for Council to decide between these two options is 
only scoped where a vacancy occurs after March 31 in the year of an election (in which 
case a council is only permitted to fill the vacancy by appointment) or where the vacancy 
occurs within 90 days of voting day (in which case a council must leave the seat vacant 
until the end of the term). In all other circumstances, Council must choose between the two 
alternatives on a case-by-case basis. 

As noted in Section 4.3, participants offered suggestions that would bind Council, in all 
circumstances, to fill the vacancy by by-election or appointment, effectively fettering 
Council’s administrative discretion provided for in law. 

4.5 Policy Options 

Policy options generally fell into three categories: 

1. A policy directing an outcome at any point in time, save and except for the 
limitations set out in the Act (either a by-election or an appointment); 

2. A policy directing an outcome at a particular point in time, save and except for the 
limitations set out in the Act (i.e., a by-election or appointment contingent upon the 
time remaining in the term); or, 

3. A policy directing a process to involve the public and to outline the manner of 
Council’s deliberations on the method to fill the vacancy at any point in time, save 
and except for the limitations set out in the Act. This approach does not direct a 
particular outcome. 

Staff recommend Council adopt a policy directing a process to guide the manner of 
Council’s deliberation and public input on the method to fill the vacancy at any point in 
time, save and except for the limitations set out in the Act. 

4.6 Overview of Recommended Policy 

The recommended policy (attached as Appendix A) addresses a process to respond to 
Council vacancies in two discrete phases: (1) activities leading to Council’s decision on 
how the vacancy will be filled followed by (2) activities flowing from the chosen method of 
filling a vacancy. 

Should Council adopt the recommended policy, it will come into effect at the point where a 
seat is required to be declared vacant.  
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Phase One 

Following the declaration of vacancy, notice will be provided outlining: 

• The office for which the vacancy applies; and, 

• The date, time and location of a public open house hosted by the City Clerk to gather 
input on the method of filling the Council vacancy; and, 

• Any additional public consultation measures to gather input on the method of filling the 
Council vacancy deemed appropriate by the City Clerk; and, 

• The date, time and location of the meeting where Council will determine the method 
used to fill the Council vacancy. 

In this phase, a staff report will also be prepared, containing a summary of any public input 
received on the method to fill the vacancy, an analysis of options available to fill the 
vacancy, as well as current legislative and administrative considerations for Council’s 
review. The staff report will be considered at the meeting where Council will determine the 
method used to fill the Council vacancy. 

Phase Two 

Once Council has directed the vacancy be filled in a particular manner, the City Clerk will 
be authorized to prepare any required procedures to give effect to Council’s direction and 
public notice will be given outlining Council’s direction and details of the meeting where an 
appointment will be made, or where the by-law to authorize a by-election will be 
considered. 

Should Council opt to fill the vacancy by by-election, the policy provides the City Clerk with 
the discretion to determine when a by-law directing a by-election will be presented for 
Council’s approval. This discretion permits the City Clerk to bring forth a by-law at a time 
that most effectively supports the conduct of a by-election (for example, avoiding a by-
election that occurs during the summer months, or on established public holidays). 

The policy recognizes that there may be circumstances where Council’s decision results in 
one or more subsequent vacancies.  Where this is the case, the policy requires Council to 
determine how subsequent vacancies will be addressed at the same meeting where the 
initial vacancy is resolved and the public notice, public consultation and staff report 
requirements of the policy are not required.  Benefits of the recommended policy: 

• Outlines a transparent decision-making process; 

• Provides opportunities for public input. 

• Allows Council to decide the matter on the basis of the unique facts presented by each 
vacancy (e.g., representative needs on Council, time remaining in the term); 

• Does not fetter Council’s legislative discretion; 
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• Allows the City Clerk to advise Council on current considerations which may impact the 
approach taken to fill the vacancy (e.g., budget implications, available staff resources, 
statutory requirements and impact on other priorities); and, 

• Allows the City Clerk to qualify individuals prior to consideration for appointment by 
Council. 

Staff recommend Council adopt the recommended Council Vacancy Policy, attached as 
Appendix A. 

5.0 Financial Implications 

There are no direct financial implications associated with the recommendation in this 
Report. Costs may be incurred in future should a vacancy on Council occur. Costs could 
vary between $3,000 (fill vacancy by appointment), $50,000 (ward-based by-election) and 
$175,000 (City-wide by-election) and would be funded from the Election Reserve. Should a 
vacancy occur, greater insight into the anticipated costs would be provided at the 
appropriate time. 

6.0 Relationship to the Oshawa Strategic Plan 

This Report supports the goal of accountable leadership and the theme of deliberate 
community engagement within the Oshawa Strategic Plan. 

 

Andrew Brouwer, City Clerk,  
Corporate Services Department 

Attachment 
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1. Policy Statement 

The Council of the City of Oshawa is committed to an open and transparent process 
when determining how vacancies on City Council will be filled that provides 
opportunities for public input and incorporates procedures which support the legislative 
roles and responsibilities of City Council and the City Clerk. 

2. Scope 

This policy applies to any vacancy that occurs on City Council. 

3. Sources 

Municipal Act, 2001, S.O. 2001, c. 25 
Municipal Elections Act, 1996, S.O. 1996, c. 32 
Corporate Advertising Policy 
Report CM-17-31 – Council Vacancy Policy 

4. Procedure 

4.1. Declaration of Vacancy 

Where a vacancy on City Council occurs, in accordance with Section 259 (1) of the 
Municipal Act, City Council shall declare the seat vacant at the next regularly scheduled 
Council meeting, or in the case of the death of a Member at one of the next two 
regularly scheduled Council meetings. 

Following the declaration of the Council vacancy, a notice will be provided on the City’s 
website, social media and in newspapers, in accordance with the City’s Corporate 
Advertising Policy, advising of: 

• The office for which the vacancy applies; and, 
• The date, time and location of an open house hosted by the City Clerk to gather 

input on the method of filling the Council vacancy; and, 
• Any additional public consultation measures to gather input on the method of filling 

the Council vacancy deemed appropriate by the City Clerk; and,  
• The date and time of the meeting where Council will determine the method used to 

fill the Council vacancy. 

  



REVISED

4.2. Restriction on By-election 

In accordance with Section 65(2) of the Municipal Elections Act, should a vacancy occur 
after March 31st in the year of an election, Council will not hold a by-election. 

4.3. Restriction on Appointment 

As permitted by Section 263(5)3 of the Municipal Act, should a vacancy occur within 90 
days of Voting Day in the year of an election, Council will declare the seat vacant and 
will not appoint an individual.  The office will remain vacant until the next term of 
Council is established and the provisions of this policy do not apply. 

4.4. Staff Report 

Following the public consultation period, the City Clerk shall prepare a public report to 
Council summarizing any public feedback received, assess the merits of various options 
available to Council and identify other relevant considerations and recommendations for 
Council’s consideration. 

4.5. Meeting to Determine Method of Filling Vacancy 

The meeting where Council determines the method for filling the vacancy shall be a 
public meeting.  At the meeting Council will consider the staff report prepared in Section 
4.4 and will deal exclusively with how the vacancy will be filled, without making an 
appointment of any individual.  

If Council determines that the vacancy is to be filled by an appointment, Council shall 
identify the preferred method of appointment and direct the City Clerk to take the steps 
necessary to facilitate Council’s decision.  Council’s preferred method of appointment 
shall have regard to the City Clerk’s legislative responsibility to qualify individuals for 
appointment. 

If Council determines that the vacancy is to be resolved by a by-election, Council shall 
direct the City Clerk to bring forward a by-law for Council’s approval at a time that most 
effectively facilitates the conduct of a by-election. 

4.6. Subsequent Vacancies 

Should Council’s decision in Section 4.5 on the method used to fill a vacancy result in 
an immediate vacancy in another office, Council will determine, at the same meeting, 
the method used to fill any and all subsequent vacancies on Council arising from the 
initial decision. 

For clarity, the requirements identified in Sections 4.1, 4.4 and 4.5 of this policy do not 
apply to subsequent vacancies.   

4.7. Selection and Appointment of Individual or Approval of By-law 

Should Council opt to fill the vacancy by appointing an identified individual, or seek 
applications from all qualified individuals, the City Clerk shall provide a notice of 
Council’s intent to fill the vacancy by an appointment and the date, time and location of 
the meeting where Council intends to fill the vacancy. Notice will be provided on the 
City’s website, social media and in newspapers in accordance with the City’s Corporate 
Advertising Policy. 

mmedeiros
Highlight



The City Clerk shall develop procedures deemed appropriate to give effect to the 
manner of appointment selected by Council and will ensure such procedures are in 
keeping with the provisions and principles of the Municipal Elections Act. 

Should Council choose to fill the vacancy by by-election, the City Clerk shall prepare 
and bring forth a by-law authorizing a by-election within the statutory timeframes in a 
manner and at a time which in his or her opinion, most effectively supports the delivery 
of a by-election. 

A notice of the date, time and location of the meeting where Council will approve the by-
law authorizing a by-election will be provided on the City’s website, social media and in 
newspapers in accordance with the City’s Corporate Advertising Policy. 

The City Clerk shall conduct the by-election in accordance with the provisions of the 
Municipal Elections Act. 
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